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A  FOREWORD  TO  THE  READER. 

I  have  the  honor  of  introducing  to  you  my  second 
edition,  the  3rd  Jewish  Code  of  Jurisprudence.  This 
edition  has  been  published  by  the  urgent  demand 
of  the  great  number  of  law  school  scholars  and  edu- 
cated men  who  are  anxious  to  devour  what  they  con- 
sider the  very  precious  matter  contained  in  the  holy 
volume  on  the  Rabbinical  Law  of  inheritance,  guar- 
dians, bailees,  marriage,  divorce  and  domestic  rela- 
tions. The  holy  law  is  immortal  and  is  suitable  for 
all  times,  generations  and  persons,  past  and  present, 
because  it  is  created  by  the  Holy  Lord,  who  looks  with 
a  field  glass  through  which  he  can  see  an  infinite  dis- 
tance. He  knows  the  future  as  well  as  the  past. 
Therefore,  even  if  the  law  is  made  about  5,677  years 
ago,  it  is  just  like  new  and  is  suitable  for  every 
country  and  every  nation.  You,  judges  and  lawyers, 
and  all  educated  men,  I  am  sure  will  welcome  to  have 
in  your  possession  the  holy  book  with  the  same  and 
even  with  much  greater  respect  and  honor  as  you 
welcomed  my  first  volume.  The  Holy  Lord  will  bless 
you  with  long  life,  health  and  prosperity. 

I,  therefore,  have  considered  it  my  duty  to  pub- 
lish this  holy  volume  in  these  trying  days,  that  you 
may  occupy  yourselves  with  the  study  in  that  which 
teaches.  The  greater  one's  knowledge  and  moral 
education  in  the  world,  spend  vast  sums  of  money  for 
education  and  not  one  cent  for  ammunition,  and  for 
their  benefit  the  Lord  will  bless  his  people  with  peace. 


APPEAL  FOR  PEACE. 

He  who  maketh  peace  in  his  high  places  may  he 
make  peace  for  us  over  all  the  world. 

The  question  of  peace  is  only  a  misunderstanding 
of  justice,  because  everybody  thinks  he  is  in  the 
right.  We  should  not  covet  others'  possessions,  be- 
cause what  we  ourselves  possess  is  not  ours.  There- 
fore I  pray  to  the  Lord  who  gives  wisdom  to  the  wise 
and  knowledge  to  the  understanding,  gives  a  good 
understanding  and  pure  heart  to  your  children,  so 
that  everybody  may  understand  the  just  and  unjust 
truth.  Let  the  sword  stop  shedding  the  blood  of  man- 
kind and  place  the  spirit  of  brotherhood  in  the  heart 
of  every  man. 

Let  us  learn  forgiveness.  Let  us  not  seek  material 
gain  at  the  expense  of  our  brethren.  We  have  come 
into  this  world  with  nothing  and  we  shall  depart 
with  nothing,  for  as  we  come  from  dust,  so  shall  we 
return  to  dust. 

In  all  days  let  us  have  the  prophet  Isaiah's  bless- 
ing (Chapter  11),  namely,  the  swords  shall  be  beaten 
unto  ploughshares,  that  nations  shall  not  lift  up 
swords  against  nations,  that  the  wolf  shall  dwell 
with  the  sheep,  that  leopards  shall  lay  down  with 
the  kid  and  the  calf,  so  that  a  young  lion  and  a  small 
boy  shall  lead  them.  Amen. 

The  Editor. 
As  editor  of  the  Jewish  Code  of  Jurisprudence,  I 
voice  expressions  of  gratitude  and  appreciation  to 
all  those  who  have  encouraged  me  in  my  work. 
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THE  LAW  OF  INHERITANCE. 


The  law  of  inheritance  is  based  upon  the  follow- 
ing sections  of  the  Holy  Scripture : 

8.  "And  unto  the  children  of  Israel  shalt  thou 
speak,  saying,  If  a  man  die,  and  have  no  son,  then 
shall  ye  cause  his  inheritance  to  pass  unto  his 
daughter. 

9.  "And  if  he  have  no  daughter,  then  shall  ye 
give  his  inheritance  unto  his  brothers. 

10.  "And  if  he  have  no  brothers,  then  shall  ye 
give  his  inheritance  unto  his  father's  brothers. 

11.  "And  if  his  father  have  no  brothers,  then 
shall  you  give  his  inheritance  unto  his  kinsman  that 
is  next  to  him  of  his  family,  and  he  shall  inherit  it ; 
and  it  shall  be  unto  the  children  of  Israel  a  statute  of 
justice,  as  the  Lord  had  commanded  Moses"  (Num- 
bers XXVII). 

CHAPTER  CCLXXVI. 

2.  The  law  of  inheritance  is  thus :  If  a  man  dies, 
his  son  inherits  his  estate.   If  he  has  no  son  living, 
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but  such  son  lias  either  a  son  or  a  daughter,  or  a 
grandchild  or  a  great  grandchild,  etc.,  such  descend- 
ants are  entitled  to  the  inheritance  (Baba  Bathra 
115a). 

3.  If  there  are  no  son  or  descendants  of  such 
son,  then  the  daughter  is  entitled  to  the  inheritance. 
If  there  is  no  daughter  living,  if  such  daughter  has 
any  direct  descendants  whatever,  such  descendants 
are  enttlied  to  the  inheritance  (L.  c.) 

4.  If  there  is  no  daughter  and  no  issue  of  said 
daughter,  the  father  of  the  deceased  is  entitled  to  the 
inheritance.  If  her  father  is  not  alive,  the  brothers 
of  the  deceased  are  entitled  to  the  inheritance.  If 
there  are  no  brothers  living,  then  the  direct  descend- 
ants of  the  brothers  are  the  legal  heirs  (L.  c.) 

5.  If  there  are  no  brothers  or  descendants  of  any 
brother,  the  sister  of  the  deceased  or  her  direct  de- 
scendants inherit  the  estate  (L.  c.) 

6.  If  there  are  no  sisters  or  descendants  of  any 
sister,  the  estate  belongs  to  the  deceased's  father's 
father,  or  to  his  direct  male  descendants,  or  to  the 
female  descendants  if  there  are  no  male  descendants. 
If  there  are  no  such  grandfather  and  no  descendants, 
the  sister  of  the  father  of  the  deceased  becomes  the 
sole  heir,  and  if  she  is  not  alive  the  inheritance  goes 
to  her  direct  male  descendants  or  to  her  female  de- 
scendants (L.  c.) 
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7.  If  the  father's  mother  and  her  descendants  are 
not  living,  then  the  inheritance  goes  to  the  father's 
father 's  father  or  to  his  descendants.  If  there  are  no 
such  issue,  then  the  inheritance  goes  to  the  father's 
father's  mother  or  to  her  issue.  In  accordance 
with  the  foregoing  rules  of  law,  the  inheritance 
is  distributed  among  the  heirs  mentioned  ad  infini- 
tum, until  the  patriarch  of  the  tribe  has  been 
reached  (L.  c.) 

8a.  If  a  man  dies  leaving  a  daughter  and  a  son's 
daughter  or  a  son's  granddaughter,  the  latter  (son's 
descendants)  are  the  sole  heirs,  and  the  former  is  en- 
titled to  no  share  of  the  inheritance  whatsoever — 
only  support  and  a  tenth  of  the  estate  (L.  c,  see 
Chapter  113). 

8b.  The  same  rule  of  law  applies  likewise  to  a 
case  where  there  is  a  daughter  of  the  brother  of 
the  deceased  and  the  sister  of  the  deceased,  or  to  a 
case  where  there  is  a  daughter  of  the  brother  or  the 
father  of  the  deceased  and  a  sister  of  the  father  of 
the  deceased,  or  to  any  other  case  analogous  to  it 
(L.  c.  108a). 

9.  A  man  has  two  sons,  both  of  them  die  during 
his  lifetime,  the  one  leaving  three  sons  and  the  other 
leaving  only  one  daughter.  Thereafter  the  man  dies. 
In  such  event,  the  daughter  of  the  dead  son  is  en- 
titled to  one-half  of  the  inheritance,  and  the  three 
sons  of  the  other  dead  son  are  entitled  to  the  other 
half  of  the  inheritance.    The  reason  for  the  above 
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rule  of  law  is  that  in  the  eyes  of  the  law  it  is  con- 
sidered as  if  both  sons  were  alive  at  the  time  of  their 
father's  death,  each  one  inheriting  an  equal  share 
and  each  one  distributing  his  share  among  his  legal 
heirs  (L.  c.  117b). 

10.  The  above  rule  of  law  regarding  distribution 
of  inheritance  applies  also  to  cases  regarding  the 
children  of  the  brothers  of  the  deceased  and  the  chil- 
dren of  the  brother  of  the  father  of  the  deceased 
(Baba  Bathra  113b). 

11a.  As  regards  the  law  of  inheritance,  the  family 
of  the  mother  of  the  deceased  is  not  taken  into  con- 
sideration at  all  (L.  c.  108a). 

lib.  Hence,  a  mother  inherits  neither  from  her 
son  nor  her  daughter.  Brothers  of  only  one  mother 
but  not  of  one  father  do  not  inherit  from  one  another. 
Only  the  family  of  the  father  of  the  deceased  are  en- 
titled to  the  inheritance  (Tur). 

12.  However,  as  in  the  case  of  a  deceased  father, 
so  it  is  in  the  case  of  a  deceased  mother.  Her  son  and 
his  descendants  are  entitled  to  her  inheritance.  If 
there  are  no  such  heirs,  the  daughter  of  the  deceased 
is  entitled  to  her  inheritance  (Baba  Bathra  111a). 

13.  An  inheritance  cannot  pass  from  the  mother 
through  a  deceased  son  in  order  to  transfer  the  inher- 
itance to  his  brothers  of  one  father.  For  instance,  if  a 
son  dies  during  the  lifetime  of  his  mother,  and  there- 
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after  she  dies,  it  cannot  be  argued  that  had  the  son 
been  alive  he  would  have  inherited  from  his  mother, 
now  that  he  had  no  descendants  living,  his  half  broth- 
ers should  be  entitled  to  such  inheritance.  The  inheri- 
tance reverts  to  the  father's  family  of  the  deceased, 
since  her  son  has  no  children  living  (L.  c.  114b). 

14.  If,  however,  in  the  foregoing  case  the  mother 
has  died  during  her  son's  lifetime,  and  thereafter  he 
has  died,  even  if  he  was  a  minor  of  but  one  day  old  or 
even  if  he  had  lived  after  her  death  only  one  hour,  he 
becomes  her  legal  heir  and  he  in  turn  causes  the  in- 
heritance to  pass  to  his  heirs  through  his  father 
(Niddah  43b). 

15.  The  foregoing  rule  of  law,  however,  holds 
good  only  in  the  event  the  child  was  actually  born 
after  his  mother's  death,  but  a  child  in  its  mother's 
womb  does  not  inherit  from  his  mother  if  she  dies 
while  pregnant  (Tur). 

16.  All  illegitimate  children  or  other  relatives  are 
entitled  to  their  share  in  the  inheritance  as  if  they 
were  legitimate.  For  instance,  if  the  deceased  has 
an  illegitimate  brother  or  son,  he  shares  in  the  in- 
heritance just  as  the  legitimate  brother  or  son.  But 
the  son  born  to  him  of  a  slave  or  of  a  heathen  woman 
is  not  considered  in  law  as  his  son  for  any  of  the 
legal  matters,  and,  therefore,  he  is  not  entitled  to  any 
share  in  the  inheritance  (Yebamoth  22a). 
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17.  Heirs  cannot  inherit  things  that  are  not  tang- 
ible (Mordecai). 

CHAPTER  CCLXXVIL 
The  Rights  of  the  First-Born  Son. 

1.  The  first-born  son  takes  two  shares  in  his 
father's  estate,  e.  g.,  if  a  man  leaves  five  sons  and 
one  of  them  is  the  first-born,  the  latter  takes  one- 
third  of  the  entire  estate,  and  the  other  four  sons 
take  one-sixth,  each  and  every  one  of  them.  If  a 
man  leaves  nine  sons,  the  first-born  takes  one-fifth 
of  the  estate,  and  each  and  every  one  of  the  other 
eight  sons  take  one-tenth.  In  accordance  with  this 
manner,  all  estates  are  divided  (Baba  Bathra  122). 

2.  If  the  estate  consists  of  real  property,  the 
first-born  is  entitled  to  have  his  two  shares  in  one 
and  the  same  locality.  (Every  man  is  compelled  to 
grant  any  favors  and  accommodations  which  do  not 
result  in  harm  or  loss  to  himself)  (L.  c.  12). 

3a.  A  first-born  who  was  born  after  the  death 
of  his  father  is  not  entitled  to  two  shares  of  the  in- 
heritance (L.  c.  142a). 

3b.  If  most  of  the  child's  forehead  has  come  out 
of  its  mother's  womb  while  its  father  was  yet  alive, 
although  its  entire  head  has  come  out  after  the  death 
of  the  father,  he  is  entitled  to  two  shares  of  the  estate 
(Bekorath  46a). 
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4.  It  is  the  opinion  of  some  jurists  that  a  first- 
born son  that  was  born  at  the  time  the  father  was  in 
his  death  agony,  is  not  entitled  to  two  shares  of  the 
inheritance  (Nimuke  Joseph). 

5.  If  the  first-born  is  an  hermaphrodite  and  there- 
after it  is  ascertained  that  it  is  a  male  child,  he  is  not 
entitled  to  two  shares  in  the  inheritance  (Baba 
Bathra  126b). 

6.  If  a  child  not  a  first-born  is  an  hermaphrodite 
and  thereafter  it  is  ascertained  that  it  is  a  male  child, 
this  does  not  affect  the  rights  of  the  first-born  so  that 
his  double  share  is  diminished  thereby,  e.  g.,  if  a  man 
has  three  sons  and  the  above-named  hermaphrodite, 
the  first-born  son  takes  one-fourth  of  the  estate  to 
which  he  is  entitled  by  his  first  birthright,  and  the 
remaining  three-fourths  are  divided  equally  among 
the  three  sons  and  the  hermaphrodite  (L.  c.  127a). 

7a.  A  minor  living  but  one  day  after  the  death  of 
the  father  diminishes  the  share  of  the  first-born,  but 
an  unborn  child  does  not  diminish  (L.  c.  142b). 

7b.  A  son  that  was  born  after  the  death  of  his 
father  does  not  cause  the  share  of  the  first-born  son 
to  be  diminished  (L.  c.) 

8.  A  child  that  is  born  after  a  miscarried  child, 
although  such  miscarried  child  has  already  brought 
its  head  from  the  mother's  womb  when  yet  alive,  is 
considered  in  law  as  the  first-born  son  in  so  far  as 
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the  inheritance  is  concerned.  The  same  rule  of  law 
applies  to  a  case  where  a  child  born  after  nine  months 
pregnancy  has  brought  its  head  when  dead.  If  a  son 
is  born  thereafter,  such  son  is  entitled  to  his  double 
share  in  the  inheritance,  because  it  is  written,  "The 
first  of  his  power/ '  which  is  interpreted  to  mean  that 
no  child  was  born  to  him  before  who  was  born  alive. 
Therefore,  if  after  nine  months  of  pregnancy,  the 
child  brings  forth  the  larger  part  of  its  head  while 
alive,  a  child  born  after  him  is  not  considered  in  law 
as  a  first-born  child  (Bekhoroth  46a). 

9.  A  son  delivered  by  means  of  an  operation  on 
his  mother's  abdomen,  and  a  son  born  after  him,  are 
not  entitled  to  the  first  birthright.  The  former  is  not 
entitled  for  the  reason  that  he  was  not  born  in  the 
natural  way,  and  the  latter  is  not  entitled  because 
there  was  a  son  that  preceded  him  (Bekhoroth  47b). 

10.  The  first-born,  to  be  entitled  to  a  double  por- 
tion of  the  inheritance,  is  the  one  that  is  the  first- 
born to  the  father.  If,  for  instance,  a  woman  gives 
birth  to  many  children,  and  thereafter  becomes  mar- 
ried to  a  man  who  has  had  no  children  at  all,  the  first 
son  that  is  born  to  them  is  entitled  to  the  birthright, 
because  it  is  written  "He  is  the  first  of  his  strength," 
and  this  child  is  the  first  of  the  father's  strength 
(Beherot  46). 

11.  Even  if  the  first-born  son  is  a  bastard,  he  is 
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nevertheless  entitled  to  a  double  share  of  the  inherit- 
ance (Yebamoth  22). 

12.  If  it  is  doubtful  whether  it  is  a  first-born  son, 
as  when  two  children  were  born,  and  it  cannot  be 
ascertained  as  to  who  was  born  first,  neither  is  en- 
titled to  the  birthright.  If,  however,  at  the  time  the 
children  were  born  it  was  known  who  of  them  was 
born  first,  but  thereafter  such  fact  could  not  be  ascer- 
tained, the  two  sons  can  give  power  of  attorney  to 
each  other,  and  both  of  them  divide  the  extra  share 
to  which  a  first-born  son  is  entitled  (Baba  Bathra 
127a). 

13a.  The  following  three  are  competent  to  testify 
regarding  the  ascertainment  of  the  first-born  son: 
The  midwife,  his  mother  and  his  father.  The  mid- 
wife's testimony  is  valid  only  when  she  testifies  im- 
mediately upon  their  birth  that  this  child  was  born 
first.  The  mother's  testimony  is  good  during  the 
seven  days  following  the  birth,  but  not  thereafter. 
The  father  is  always  competent  to  testify  (15). 

13b.  Even  if  the  father  testifies  to  the  effect  that 
a  certain  man  is  his  first-born  son,  and  such  man  was 
not  generally  known  to  be  his  son,  his  testimony  is 
valid.  The  father's  testimony  is  likewise  valid  when 
he  says  that  a  certain  man,  known  generally  to  be  his 
first-born  son,  is  not  his  first-born  (Kidushin  71a). 

14.  If,  however,  the  father  once  said  concerning 
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a  certain  man  that  lie  is  his  first-born  son,  he  cannot 
thereafter  say  that  his  first-born  son  is  someone  else 
(Tur). 

15.  If  witnesses  have  heard  a  man  say:  "That 
son  of  mine  is  my  first-born,"  such  son  is  entitled  to 
a  double  share  of  the  estate.  If  the  witnesses  have 
heard  him  say :  1 '  That  son  of  mine  is  a  first-born, 1 9 
such  son  is  not  entitled  to  a  double  share  of  the  estate, 
because  it  probably  may  be  that  he  meant  that  such 
son  was  the  first-born  of  his  mother  (Baba  Bathra 
126b). 

16.  If,  however,  in  the  foregoing  event,  there 
were  other  expressions  used  by  the  father  to  the  ef- 
fect that  such  son  was  his  first-born  son,  as  when 
such  son  has  died,  and  in  lamenting  for  his  death, 
the  father  has  said:  "Woe  to  me  that  my  first-born 
son  was  taken  away  from  me, ' '  or  some  other  similar 
expression,  such  son  is  entitled  to  a  double  share 
(L.  c.) 

17.  If  a  father  becomes  dumb  and  he  points  out 
that  one  is  his  first-born  son,  or  puts  something  in 
writing  to  that  effect,  such  son  is  entitled  to  a  double 
share  (Grittin  71a). 

18.  If  a  man  has  two  sons,  one  of  whom  is  his 
first-born,  and  both  sons  die  during  his  lifetime,  the 
first-born  leaving  a  daughter  and  the  other  one  leav- 
ing a  son,  the  grandson  inherits  one-third  of  his 
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grandfather's  estate,  the  share  to  which  his  father 
would  have  been  entitled,  and  the  grand-daughter 
takes  two-thirds  of  her  grandfather's  estate,  the 
share  to  which  her  father  would  have  been  entitled 
(Baba  Bathra  116b). 

CHAPTER  CCLXXVIII. 

The  First-Born  Takes  No  Double  Share  in  a  Loan 
or  in  Profits  Realized  ;  the  Effect  of  the 
First-Born  Selling  His  Extra  Share. 

1.  The  first-born  is  entitled  to  a  double  share  only 
of  his  father's  estate,  but  not  of  his  mother's.  Even 
if  he  is  a  first-born,  both  of  his  father  and  of  his 
mother,  his  mother's  estate  must  be  divided  equally 
among  him  and  the  other  sons  (Bekhoroth  51b). 

2.  If  one  dies  leaving  a  widow  and  sons,  and  the 
widow  dies  afterward,  before  she  has  taken  the  oath 
prescribed  by  law  regarding  her  marriage  contract 
(vide,  Chapter  96),  all  the  estate  belongs  to  the 
father's  estate;  therefore,  the  first-born  son  is  en- 
titled to  a  double  share  therein  (Tur). 

3.  The  first-born  is  entitled  to  a  double  share  only 
in  property  of  which  his  father  was  actually  pos- 
sessed at  the  time  of  his  death,  but  not  in  property 
which  is  ultimately  bound  to  be  added  to  the  estate 
after  his  death,  e.  g.,  if  one  of  the  father's  relatives 
dies  after  the  father's  death,  leaving  an  estate  to  the 
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father  as  sole  heir,  or  if  a  certain  indebtedness  due 
to  the  father  is  paid  after  his  death,  in  either  event 
the  first-born  and  the  other  sons  take  an  equal  share 
(Bekhoroth  52a). 

4.  It  is  disputed  whether  or  not  the  first-born  son 
is  entitled  to  a  double  share  in  the  offspring  of  cattle 
born  after  the  death  of  his  father  (Tur  and  others). 

5.  If  the  father  leaves  a  beast  of  burden,  the  first- 
born is  entitled  to  the  services  of  such  animal  for  two 
days  and  the  others  for  one  day  (Mordecai). 

6.  The  first-born  is  not  entitled  to  a  double  share 
in  any  increase  in  the  value  of  the  estate  after  his 
father's  death.  Such  increase  is  to  be  ascertained 
and  the  proportionate  share  returned  to  the  other 
sons  (Baba  Kamma  95b). 

7.  The  foregoing  rule  of  law,  however,  applies 
only  to  a  case  where  the  property  or  the  chattel  has 
assumed  a  material  change,  as  when  it  was  first  a 
green  field  and  it  thereafter  was  turned  into  a  field 
full  of  sheaves,  or  the  like.  If,  however,  there  was 
material  change  from  itself,  as  when  a  young  tree 
has  grown,  or  the  like,  in  such  increase  in  value  the 
first-born  is  entitled  to  a  double  share  (Baba  Bathra 
123b). 

8.  If  the  property  advances  in  value  by  reason 
of  expenditures  made  by  the  heirs,  the  first-born  is 
not  entitled  to  a  double  share  thereto  (L.  c.) 
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9.  The  foregoing  rule  of  law  applies  only  to  a 
case  where  the  first-born  has  made  no  protest  re- 
garding such  expenditures,  but  if  he  protested  and 
said  that  he  would  prefer  dividing  the  estate  before 
such  expenditures  are  incurred,  and  the  heirs  have 
made  the  improvements  in  spite  of  his  protest,  he  is 
entitled  to  a  double  share  of  such  improvements,  if 
no  material  change  has  been  effected  by  that.  If 
there  was  a  material  change  effected  thereby,  the 
first-born  does  not  take  a  double  share,  either  in  the 
profits  or  in  the  losses  (Tur). 

10.  The  first-born  is  not  entitled  to  a  double  share 
in  his  father's  outstanding  debts,  although  the  loans 
were  made  on  promissory  notes,  even  if  real  property 
was  collected  for  the  indebtedness  (Baba  Bathra 
125b). 

10a.  If  the  father  have  a  partnership  with  an- 
other in  business,  the  first-born  is  entitled  to  a  double 
share  therein. 

11.  If  the  first-born  himself  was  indebted  to  his 
father,  it  is  doubtful  whether  he  is  entitled  to  a 
double  share  thereof  in  the  event  of  his  father's 
death.  He,  therefore,  must  divide  the  amount  of  the 
share  of  the  first-born  with  the  other  brother,  e.  g., 
in  a  loan  of  $96.00  the  share  of  the  first-born  would 
be  $32.00.  Because  of  doubt  in  law  this  is  divided  in 
half,  which  equals  $16.00.  This  half  deducted  from 
the  whole  $96.00  leaves  $80.00,  half  of  which  is  $40.00, 
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as  the  share  of  the  younger  brother ;  and  $40.00  sub- 
tracted from  $96.00  leaves  $56.00,  the  share  of  first- 
born (L.  c.  126a). 

12.  The  foregoing  rules  of  law  apply  only  to  a 
case  where  there  is  no  pledge  given  to  secure  the  loan. 
If  a  pledge  was  given,  even  at  the  time  when  the 
loan  was  made,  the  first-born  is  entitled  to  a  double 
share  thereof  (Tur). 

13a.  If  the  first-born  sells  his  birthright  before 
the  estate  is  divided,  the  sale  is  valid,  because  the 
first-born  is  deemed  to  be  in  possession  of  his  extra 
share  even  before  the  estate  is  divided  among  the 
heirs  (Baba  Bathra  126b). 

13b.  Therefore,  if  some  part  of  the  estate  is  di- 
j  vided  among  the  heirs,  whether  such  consists  of  real 
or  personal  property,  and  the  first-born  took  his 
share  equivalent  to  that  of  any  ordinary  heir,  such 
act  on  the  part  of  the  first-born  is  considered  as  a  re- 
linquishment on  his  part,  not  only  to  the  particular 
part  that  was  divided,  but  also  of  the  entire  estate 
(L.  c). 

14a.  If  the  first-born,  in  the  presence  of  witnesses, 
said:  "Know  you  that  the  reason  I  share  equally 
with  my  brothers  in  these  grapes  is  not  because  I  re- 
linquish my  rights  as  a  first-born  son,"  he  does  not 
lose  his  rights  as  regards  the  remainder  of  the  estate 
lose  his  rights  as  regards  the  remainder  of  the  estate. 
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14b.  This  rule  of  law  applies  also  to  a  case 
where  he  makes  the  protest  while  the  grapes  are  still 
attached  to  the  ground,  and  the  distribution  is  made 
when  detached.  If,  howTever,  the  protest  is  made 
when  the  grapes  are  attached  to  the  soil,  and  there- 
after wine  was  made  of  such  grapes  and  such  wine 
was  distributed  among  all  the  heirs  equally  without 
the  first-born  renewing  his  protest,  this  amounts  to 
a  relinquishing  of  his  rights.  This  is  analogous 
to  a  case  where  a  protest  is  made  regarding  grapes 
and  thereafter  the  first-born  instead  divides  olives 
equally  with  the  other  heirs,  in  which  case  the  pro- 
test is  invalid  and  the  first-born  loses  his  rights,  be- 
cause it  is  considered  in  law  as  a  relinquishment 
(Baba  Bathra  126a). 

15a.  If  a  promissory  note  is  produced  against  the 
father,  the  first-born  must  pay  a  double  share.  The 
first-born  may,  however,  say  that  he  is  unwilling  to 
take  an  extra  share  of  the  inheritance  and  refuse  to 
pay  a  double  share  of  the  indebtedness  (L.  c.  124a). 

15b.  If,  therefore,  the  other  heirs  are  minors,  or 
if  the  other  heirs  are  not  to  be  found,  the  debtor  can 
collect  from  the  first-born  no  more  than  the  ordinary 
share  of  each  heir  (Tur). 

16.  If  the  father  left  mortgaged  real  property, 
it  is  still  deemed  to  be  in  the  possession  of  the  de- 
ceased, and  the  first-born  is  entitled  to  his  double 
share  therefrom.    If,  however,  there  are  unpaid 
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taxes,  and  it  is  customary  for  the  government  to 
seize  the  property  in  payment  of  the  taxes,  the  pos- 
session is  potential  and  not  real.  If  the  government 
does  not  seize  the  property,  the  possession  of  the 
deceased  is  real  and  not  potential,  and,  therefore, 
the  first-born  is  entitled  to  his  extra  share  therein 
(Mordecai). 

CHAPTER  CCLXXIX. 

Laws  Concerning  a  Case  Wheee  a  Man  Contra- 
dicts Himself  Regarding  a  Statement  That 
So  and  So  Is  His  Son,  Brother 
or  Slave. 

la.  If  a  man  says  that  so  and  so  is  his  son, 
brother,  or  any  other  relative  who  is  entitled  by  law 
to  inherit  him,  his  statement  is  valid,  even  though 
such  a  person  has  not  generally  been  known  to  be 
such  relative  of  his.  It  is  immaterial  whether  he 
makes  such  statement  while  in  good  health  or  when 
sick  (Baba  Bathra  134a). 

lb.  If  he  becomes  dumb,  he  may  write  down  that 
such  and  such  a  person  is  his  heir  (Gittin  71). 

2.  If  it  was  generally  known  that  such  and  such 
a  man  was  his  brother  or  his  cousin,  and  he  denies 
it,  his  statement  is  of  no  effect.  His  statement  is, 
however,  effective  when  it  relates  to  his  son  in  order 
to  disinherit  him  (Baba  Bathra  126). 
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3.  If  the  son  died  and  left  children,  and  the  father 
says  these  are  not  my  grandchildren,  because  their 
father  was  not  my  son,  his  statement  is  of  no  effect, 
even  of  the  estate,  since  the  son  is  dead  (Magid). 

4.  If  a  man  says  that  such  and  such  a  person  is 
his  son  and  thereafter  says  that  he  is  his  slave,  his 
last  statement  is  of  no  effect.  But  if  he  says  this  is 
my  slave  and  thereafter  he  says  that  he  is  my  son,  his 
last  statement  is  effective,  although  he  waits  upon 
him  as  a  slave  does,  because  it  is  presumed  that  he 
meant  that  his  son  is  as  serviceable  to  him  as  a  slave 
is.  If,  however,  such  terms  as  i  6  slave,  son  of  a  bond- 
woman," or  the  like,  were  applied  to  the  person  in 
question,  the  father  cannot  say  that  he  is  his  son 
(Gittin  71). 

5.  If  a  man,  when  assessed  for  taxes,  says  that 
this  person  is  his  son,  and  thereafter  he  says  that  he 
is  his  slave,  the  latter  statement  prevails,  because  it 
is  possible  that  he  first  said  it  was  his  son  in  order 
to  avoid  paying  taxes  for  the  slave.  If  he  says  while 
assessed  for  taxation  that  this  person  is  his  slave, 
he  cannot  thereafter  say  that  he  is  his  son.  The  last 
rule  of  law,  however,  is  only  true  when  his  mother 
is  not  known  to  be  of  Jewish  descent ;  but  if  she  is 
reputed  to  be  of  Jewish  birth,  her  husband  cannot 
say  that  her  son  is  a  slave  (L.  c.) 
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CHAPTER  CCLXXX. 

Law  of  Evidence  Regarding  the  Ascertainment  of 

Legal  Heirs. 

1.  All  heirs  are  entitled  to  share  in  the  estate  if 
they  are  generally  known  to  be  so  related  to  the  de- 
ceased as  to  be  entitled  to  inherit  him,  e.  g.,  if  wit- 
nesses come  to  testify  that  such  a  person  is  known  to 
be  the  son  or  the  brother  of  the  deceased,  although 
such  witnesses  cannot  testify  to  the  pedigree  of  such 
relationship,  or  are  even  unable  to  testify  to  the  cor- 
rectness of  such  relationship,  their  testimony  suffices 
to  make  such  person  recognized  as  the  heir  of  the  de- 
ceased (Kidushin.  80a). 

2.  A  dies  leaving  two  sons,  B  and  C,  and  it  was 
not  known  that  he  has  left  any  other  sons.  B  then 
testifies  to  the  effect  that  a  certain  person,  D,  is  their 
brother,  and  C  says  that  he  is  uncertain  whether  or 
not  D  is  their  brother.  In  such  event,  C  is  entitled 
to  one-half  of  the  estate;  B  takes  only  one-third  of 
the  estate,  because  he  made  an  admission  to  the  effect 
that  there  were  three  brothers ;  and  D  takes  one-sixth 
of  the  estate.  If  D  dies,  the  one-sixth  of  the  estate 
he  inherited  reverts  to  B.  If,  however,  D  leaves  other 
property,  it  is  equally  divided  between  B  and  C,  be- 
cause B  admitted  to  C  that  D  was  their  brother 
(Baba  Bathra  134a). 

3.  If  the  one-sixth  .has  improved  of  itself  and 
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thereafter  D  has  died,  if  the  improvement  is  such 
as  is  severable  from  the  property,  as,  for  instance, 
grapes  which  have  ripened  to  be  removed  from  the 
earth  vines,  it  is  not  included  in  the  one-sixth,  and 
B  and  C  share  equally  therein.  If  the  grapes  are  un- 
ripe to  be  severed  from  their  earth  vine,  they  belong 
to  B  exclusively  (L.  c.  134b). 

4.  If,  in  the  foregoing  event,  C  denies  B  and  says 
that  C  is  not  their  brother,  and  C  accordingly  takes 
his  share  out  of  B 's  share,  as  has  been  heretofore  pro- 
vided, and  thereafter  D  dies,  C  does  not  inherit  D, 
but  B  alone  takes  the  one-sixth  as  well  as  any  other 
property  left  by  him  (L.  c.) 

5.  If  one  has  taken  possession  of  his  inherit- 
ance, and  some  one  comes  along  claiming  that  he  is 
his  brother  and  demands  one-half  of  the  inheritance, 
and  the  former  denies  it  and  says  that  he  does  not 
know  him,  the  stranger  is  entitled  to  no  share  of  the 
estate,  even  if  there  is  a  rumor  to  the  effect  that  there 
is  a  brother  of  his  alive  somewhere  abroad,  because 
possession  is  nine  points  of  the  law  (Baba  Meziah 
39b). 

6.  If  one  dies  leaving  a  son  and  a  hermaphrodite, 
the  son  is  the  sole  heir,  because  it  is  doubtful  whether 
the  hermaphrodite  is  a  male  or  a  female  (Baba 
Bathra  140a). 

7a.  The  same  rule  of  law  applies  to  every  case 
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where  there  are  doubtful  heirs,  that  the  doubtful 
ones  cannot  recover  the  property  from  the  deter- 
mined heirs  unless  they  can  prove  (Maimonides). 

7b.  Therefore,  if  A's  son  goes  abroad  and  it  is 
not  known  whether  he  is  alive  or  not,  and  there  is 
no  other  son,  A's  brothers  are  not  entitled  to  the 
estate,  because  it  is  presumed  that  the  son  is  still 
alive,  unless  he  can  prove  to  the  contrary.  But  if  A 
and  his  wife  go  abroad,  and  it  is  uncertain  whether 
or  not  they  gave  birth  to  a  son  while  there,  A's 
brothers  are  entitled  to  the  estate,  when  he  can  prove 
that  A  died,  and  it  is  not  to  be  presumed  that  there 
is  such  son  in  existence  (Tur). 

8.  If  a  man  dies  leaving  daughters  and  a  her- 
maphrodite, the  latter  is  entitled  to  a  share  of  the 
estate  equal  to  that  taken  by  any  one  of  the  daughters 
(Baba  Bathra  140a). 

9.  A  house  collapses  and  kills  a  man  and  his 
mother.  The  heirs  of  the  son  claim  that  the  mother 
died  first,  and,  therefore,  they  are  entitled  to  the 
estate  left.  The  heirs  of  the  mother,  on  the  other 
hand,  claim  that  the  son  died  first,  and  they  are  en- 
titled to  the  estate.  In  such  event  the  mother's  estate 
goes  to  the  heirs  of  the  mother  who  are  her  legal 
heirs  without  any  doubt  (Maimonides;  see  Sec.  5). 

10.  If  a  house  collapse  and  kill  a  man  and  his 
married  daughter,  and  it  is  not  ascertainable  as  to 
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who  died  first  (the  husband  claims  that  the  father 
died  first  and  the  wife  is  the  sole  heir  of  the  estate, 
and  he  heirs  the  wife;  and  the  heir  of  the  father 
claims  that  the  daughter  died  first  and  the  estate 
belongs  to  them) ;  the  father's  estate  goes  to  his 
heirs,  and  the  daughter's  husband  is  not  entitled  to 
anything  thereof  (L.  c. ;  see  Sec.  5). 

11.  If  a  house  collapse  and  kill  a  man  and  his 
daughter 's  son  and  it  cannot  be  ascertained  as  to  who 
died  first,  the  heirs  of  the  father  and  the  heirs  of  the 
grandson  divide  equally  in  the  estate.  The  same  rule 
of  law  applies  to  a  case  where  the  father  is  captured 
and  dies  while  in  captivit}^  and  the  son  of  his  daugh- 
ter dies  likewise,  or  vice  versa,  and  it  cannot  be  ascer- 
tained as  to  who  died  first  (Baba  Bathra  159b). 

12.  Another  opinion  holds  that  the  property 
goes  to  the  heirs  of  the  father  only  (Tur). 

13.  If  a  house  collapse  and  kill  a  man  and  his 
son  or  any  of  his  legal  heirs,  and  it  cannot  be  ascer- 
tained as  to  who  died  first,  and  the  son  have  a  debt  or 
widow  to  pay,  and  there  is  no  other  fund  to  collect 
from  the  son,  the  entire  estate  goes  to  the  heirs,  and 
the  widow  of  the  son  or  his  creditors  collect  nothing 
therefrom  (Baba  Bathra  157a;  see  Sec.  5). 
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CHAPTER  CCLXXXL 

Alienation  of  Property  With  View  to  Disinherit- 
ing Legal  Heirs. 

1.  A  man  cannot  make  one  Ms  heir  who  is  by  law 
not  his  heir.  A  man  cannot  disinherit  his  legal  heirs, 
and  it  is  immaterial  whether  this  is  done  by  him  in 
sound  health  or  when  sick,  or  whether  it  was  done 
orally  or  in  writing  (Baba  Bathra  130a). 

2.  Therefore,  if  a  man  says  that  his  first-born 
shall  not  take  a  double  share  in  the  estate,  or  if  he 
says  that  one  son  of  his  shall  not  share  at  all  in  the 
estate  together  with  his  other  sons,  his  words  are  of 
no  effect  whatever.  If  a  man  says  that  a  certain  man 
shall  inherit  him  when  he  has  a  daughter,  or  if  he 
says  that  his  daughter  shall  inherit  him  where  there 
is  a  son,  or  any  case  similar  to  that,  his  words  are 
of  no  effect  (L.  c.) 

3.  If,  however,  a  man  has  many  legal  heirs,  such 
as  sons,  brothers  or  daughters,  and  he  says,  while 
sick,  that  this  particular  brother  or  daughter  shall 
inherit  him  of  all  his  brothers  or  daughters,  his 
words  are  effective,  whether  this  was  said  by  him 
orally  or  written  down  by  him.  If,  however,  he  says 
that  a  particular  son  alone  shall  inherit  him,  it  is 
valid  only  when  it  was  not  committed  to  writing,  but 
if  a  man  commits  to  writing  instructions  that  only 
one  of  his  sons  shall  take  his  entire  estate,  such  a  son 
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is  considered  in  law  to  be  only  a  guardian  for  the 
other  sons  (L.  c.) 

4.  If  a  man  says  that  one  of  his  sons  shall  take 
one-half  of  the  entire  estate  and  the  other  sons  shall 
take  the  other  half  thereof,  it  is  valid  (L.  c.) 

5a.  If  a  man  says  that  a  certain  son  of  his  shall 
inherit  only  a  certain  sum  mentioned  by  him,  or  if  he 
says  that  his  son  A  shall  inherit  his  own  share  and 
that  of  his  son  B,  or  if  he  says  that  B  shall  not  inherit 
anything  but  that  his  son  A  shall  inherit,  it  is  in- 
valid (Tur). 

5b.  But  if  he  says  that  A,  his  son,  shall  inherit 
him,  or  that  he  shall  inherit  his  entire  estate,  and 
B  shall  inherit  nothing,  such  bequest  is  valid  (L.  c.) 

6.  The  foregoing  rules  of  law  apply  to  sons  who 
are  not  the  first-born.  In  the  case  of  a  first-born  son, 
if  the  father  says  that  his  first-born  shall  take  a  share 
equal  to  that  of  any  other  son,  or  if  he  says  that  he 
shall  not  take  a  double  share,  or  if  he  says  that  he 
shall  not  inherit  a  double  share,  such  bequest  is  in- 
valid, because  it  is  written :  6 1  Shall  not  substitute  the 
son  of  the  beloved  as  the  first-born  for  son  of  the 
hated  first-born"  (Chapter  21,  Deuteronimium ;  Baba 
Bathra  130). 

7.  Even  in  a  locality  where  it  is  customary  not  to 
give  the  first-born  son  a  double  portion,  such  custom 
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is  not  to  be  followed,  since  it  is  against  the  laws  of  the 
Torah  (Tur). 

8.  A  man  in  sound  health  cannot  either  diminish 
or  decrease  the  proportionate  share  of  the  estate  to 
which  either  the  first-born  son  is  entitled  or  to  which 
any  of  the  heirs  is  entitled  (Baba  Bathra  130). 

9a.  If  a  sick  person  increases  the  share  of  one  of 
his  sons,  thereby  decreasing  the  shares  of  his  first- 
born son  and  the  rest  of  the  sons,  such  bequest  is  in- 
valid, because,  as  has  been  stated  before,  that  the 
share  of  the  first-born  son  cannot  in  any  way  be 
diminished  (Maimonides). 

9b.  Some  jurists,  however,  hold  that  the  bequest 
is  valid,  but  the  extra  increase  is  deducted  from  the 
shares  of  the  other  sons,  and  the  share  of  the  first- 
born son  remains  intact  (Tur). 

10.  The  foregoing  rules  of  law  apply  only  to  a 
case  where  the  property  is  given  by  him  as  their 
share  of  the  inheritance.  If  he  gives  to  them  as  a 
gift,  the  conveyance  is  valid.  If,  therefore,  a  person 
orally  divides  his  property  in  the  nature  of  a  gift, 
while  being  sick,  and  gives  to  one  more  and  the  other 
one  less,  or  if  he  gives  the  first-born  a  share  equal  to 
that  of  the  other  sons,  or  if  he  gives  it  to  one  that  is 
not  entitled  to  inherit  him,  the  conveyance  is  valid. 
But  if  he  says  that  it  is  given  to  them  as  their  in- 
heritance, the  bequest  is  invalid  (Baba  Bathra  129). 
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11.  If  the  language  in  the  instrument  of  convey- 
ance is  conflicting,  some  expressions  purporting  it 
to  be  a  conveyance,  while  others  purport  it  to  be 
a  will,  the  former  prevails;  e.  g.,  if  it  reads,  "This 
field  shall  be  given  to  so  and  so,  and  he  shall  inherit 
it,"  or  if  it  reads:  "He  shall  inherit  it,  it  shall  be 
given  to  him,  and  he  shall  inherit  it,"  or  if  it  reads, 
"He  shall  inherit  it  and  it  shall  be  given  to  him," 
it  is  considered  in  law  as  a  conveyance  by  gift  and 
it  is  therefore  valid  (Baba  Bathra  129a). 

12.  If  a  man  has  three  fields  and  three  heirs  and 
he  says  thus, ' i  One  of  my  heirs  shall  inherit  one  field, 
the  second  field  shall  be  given  to  the  second  heir,  and 
the  third  heir  shall  inherit  my  third  field,"  the  con- 
veyance is  valid,  because  it  is  considered  as  a  gift  to 
all  the  three. 

13.  This  rule  of  law,  however,  is  only  true 
when  no  unreasonable  length  of  time  has  elapsed  be- 
tween one  saying  and  the  other.  If  he  has  not  said 
it  immediately,  one  following  the  other,  it  is  not  valid 
unless  words  having  the  import  of  a  gift  have  been 
used  with  relation  to  all  the  three  fields  (L.  c.) 

14.  The  foregoing  rule  of  law  applies  only  to  a 
case  where  three  fields  are  given  to  three  different 
people,  but  if  three  fields  are  given  to  one  man,  or  if 
one  field  is  given  to  three  men,  it  is  not  at  all  neces- 
sary that  the  conveyances  shall  be  made  immediately 
following  one  another  (Tur). 
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15.  If  one  writes  an  instrument  to  the  effect  that 
his  daughter  shall  take  half  of  one  share,  like  any  one 
of  the  other  sons,  she  is  entitled  to  get  them ;  it  is  con- 
sidered in  law  as  a  mere  inheritance,  and,  therefore, 
creditors  and  the  widow  of  the  deceased  have  priority 
over  such  gift,  and  the  father  can  sell  her  fortune  be- 
fore he  dies  (Mordecai). 

16.  If  the  document  reads,  "  shall  hold  the  prop- 
erty,'' or  ' 6 shall  divide  the  property,"  it  is  considered 
in  law  as  a  gift  (Tur) . 

17.  If  a  man  conveys  his  property  in  the  nature 
of  a  gift  to  a  stranger  and  leaves  nothing  for  his 
heirs,  the  conveyance  is  valid  (L.  c.) 

18.  If  a  man  makes  a  gift  to  the  son  of  his  brother 
to  the  effect  that  he  is  the  legal  heir,  and  writes  that 
this  gift  shall  have  the  effect  of  disinheriting  him, 
thereby  desiring  that  his  estate  shall  pass  to  the  sons 
of  his  sister,  the  son  of  the  brother  inherits  the  entire 
estate  in  the  event  the  man  dies  thereafter.  The  rea- 
son for  this  rule  is  that  since  he  failed  to  pro- 
vide that  the  sons  of  his  sister  should  take  his  estate 
for  a  gift,  therefore,  the  son  of  his  brother  remains 
the  sole  heir,  takes  all  the  estate,  and  the  sister's  chil- 
dren are  considered  as  total  strangers  (L.  c.) 
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CHAPTER  CCLXXXII. 
Not  to  Disinherit  the  Legal  Heirs. 

1.  It  is  preferable  that  a  man  shall  not  give  his 
property  away  to  strangers  where  there  are  heirs, 
although  the  heirs  are  guilty  of  bad  conduct ;  but  if 
he  does  transfer  it,  it  is  valid  (Baba  Bathra  133b). 

2.  In  a  will  which  is  made  for  the  purpose  of  dis- 
inheriting a  son  and  substituting  a  brother,  it  is  un- 
ethical to  act  as  an  attesting  witness  thereto,  even 
when  the  son  conducts  himself  improperly  and  the 
brother  is  a  Sage  (L.  c.) 

3.  If  one  writes  in  his  will  that  his  estate  shall 
be  disposed^  of  to  the  best  advantage,  the  estate  shall 
be  distributed  among  the  heirs,  because  nothing  bet- 
ter could  be  accomplished  with  an  estate  (Tur). 

CHAPTER  CCLXXXIV. 
The  Death  of  the  Deceased  Must  Be  Proven. 

1.  Heirs  cannot  inherit  a  person  unless  they  pro- 
duce evidence  to  prove  that  he  has  died.  If  the  heirs 
have  heard  it  said  that  so  and  so  has  died,  or  if  a 
woman  came  and  said  that  her  husband  has  died,  such 
evidence  is  not  enough  to  have  his  estate  distributed 
among  the  heirs  (Maimonides). 

2.  If  a  person  drowns  in  very  deep  waters,  and 
witnesses  come  to  testify  that  they  saw  him  drown- 
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ing  and  they  say  that  the  memory  of  him  was  lost, 
such  testimony  suffices  to  make  his  estate  pass  to  his 
heirs  (L.  c.) 

3.  If  witnesses  come  and  say  that  they  saw  a  man 
fall  into  a  den  of  lions  or  tigers,  or  they  saw  him 
hanging  and  birds  ate  of  his  flesh,  or  that  he  was 
killed  in  war  by  a  stab  or  otherwise;  and  they  say 
that  they  could  not  recognize  his  face,  but  that  the 
man  had  some  specific  marks  of  identification,  and 
they  recognized  him  by  those,  the  estate  of  such  man 
is  distributed  among  his  heirs  (L.  c.) 

CHAPTER  CCLXXXV. 

Disposition  of  the  Property  of  a  Captive  or  of  One 
Who  Has  Disappeared. 

1.  If  a  man  was  captured  and  it  was  heard  that 
he  died  there,  as  a  result  of  which  the  heirs  take  pos- 
session of  the  estate,  such  heirs  are  to  be  left  in  the 
possession  thereof.  The  same  rule  of  law  applies  to 
a  case  where  one  flees  from  his  town  in  order  to 
escape  danger.  If,  however,  one  vanishes  from  his 
home  voluntarily  and  there  a  report  was  circulated 
that  he  had  died  somewhere,  and  his  heirs  as  a  result 
took  possession  of  his  property,  the  court  takes  it 
away  from  them  until  they  produce  evidence  to  prove 
that  such  person  is  dead  (Baba  Meziah  38b). 

2.  It  is  the  duty  of  the  court  to  take  care  of  the 
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property  of  the  one  that  has  been  captured  or  of  one 
that  has  gone  in  order  to  escape  danger.  All  the  per- 
sonal property  is  entrusted  to  a  trustworthy-  person 
by  the  court.  The  apparent  heirs  are  put  in  the  pos- 
session of  the  real  property,  and  they  are  to  take  care 
of  the  same  until  it  is  either  established  that  he  has 
died  or  until  he  returns.  When  he  returns  then  it  is 
to  be  ascertained  whatever  work  they  did  and  what- 
ever they  have  consumed  thereof,  as  is  the  custom 
of  that  locality  with  all  persons  taking  land  to  farm 
(L.  c.) 

3.  If  the  one  that  was  captured  or  the  one  that  has 
escaped  has  left  standing  corn  in  the  field  ready  to 
be  cut,  or  he  has  left  any  product  of  the  soil  about 
to  be  removed  therefrom,  it  is  the  duty  of  the  court 
to  take  charge  of  the  property  and  to  appoint  a 
guardian.  The  guardian  removes  the  products  from 
the  field,  sells  them,  and  the  money  realized  is  put 
by  the  court  together  with  the  other  personal  prop- 
erty left.  When  all  that  has  been  accomplished,  the 
next  of  kin  is  permitted  to  take  charge  of  the  prop- 
erty. The  reason  the  next  of  kin  is  not  permitted  to 
take  of  the  property  before  is  that  the  relative  might 
remove  the  products  and  use  them  as  though  he  had 
taken  possession  of  them  when  they  were  already 
detached  from  the  soil  (Baba  Meziah  39a). 

4.  If  there  are  court  yards,  inns,  stores  or  the 
like  which  are  ordinarily  rented  to  others  and,  there- 
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fore,  require  no  extra  attention  or  work,  the  heir  is 
not  permitted  to  take  charge  of  the  same  if  such 
property  is  not  generally  leased  to  others,  because  the 
heir  might  collect  the  rents  and  use  them.  But  it  is 
the  duty  of  the  court  to  appoint  a  guardian  and  the 
rents  collected  by  him  are  deposited  in  court  and 
kept  there  until  the  heir  succeeds  in  proving  that 
the  person  whom  he  seeks  to  inherit  has  died,  or  un- 
til the  person  himself  returns  (Maimonides). 

5.  A  relative  in  such  case  is  permitted  to  take 
charge  only  of  fields,  gardens,  vineyards  or  the  like, 
in  the  nature  of  a  person  obtaining  land  to  farm,  in 
order  that  the  property  shall  not  remain  unculti- 
vated and  deserted  (L.  c.) 

6.  If  a  man  goes  away  of  his  own  free  will  leav- 
ing some  property  and  it  is  not  known  where  he  went 
to,  no  relative  of  his  is  permitted  to  take  charge  of 
his  property.  If  any  of  the  relatives  did  take  charge 
of  the  property,  he  is  dispossessed  therefrom.  Nor 
is  it  the  duty  of  the  court  to  appoint  a  guardian  to 
take  care  of  his  property,  no  matter  whether  it  con- 
sists of  realty  or  personalty,  for  the  reason  that  he 
has  left  of  his  own  free  will  (Baba  Meziah  39b). 

7.  In  the  foregoing  event  the  personal  property 
must  remain  in  the  possession  of  the  present  pos- 
sessor until  the  man  returns  or  until  the  heirs  are 
able  to  prove  that  the  man  has  died.  Regarding  the 
real  property,  whoever  he  has  left  in  charge  is  per- 
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mitted  to  stay  there  without  paying  rent  for  the  oc- 
cupation of  the  same.  Regarding  a  field  or  a  vine- 
yard in  which  there  was  a  tenant  who  let  it  to  farm, 
the  field  must  be  left  in  the  status  it  was  when  he 
had  left  until  he  returns.  If  he  left  a  field  or  prop- 
erty vacant,  they  should  be  so  kept  vacant,  because 
he  knowingly  permitted  his  property  to  be  destroyed, 
and  there  is  no  obligation  resting  on  any  one  to  re- 
turn a  lost  article  to  the  owner  when  the  owner  know- 
ingly permits  such  article  to  get  lost  (L.  c.) 

8.  If  the  man  during  his  absence  has  become  heir 
to  some  property  and  he  was  not  aware  of  such  fact, 
it  is  equivalent  to  a  case  where  a  man  is  taken  into 
captivity  and  the  court  must  appoint  a  guardian 
(Rabben  Yerucham) . 

9.  If  a  man  goes  to  a  place  which  is  absolutely 
safe  and  free  from  all  danger  with  the  intention  of 
returning,  but  has  failed  to  return,  such  a  case  is 
equivalent  to  one  in  which  the  man  was  forced  to 
leave,  because  it  is  presumed  that  the  reason  he  has 
not  appointed  any  one  to  take  care  of  his  property 
was  because  he  intended  to  return  immediately 
(Tur). 

10.  If  there  was  a  report  to  the  effect  that  the 
man  has  died  there,  it  is  the  duty  of  the  court  to  take 
all  the  personal  property  and  entrust  it  into  the 
care  of  a  trustworthy  person,  and  the  realty  is  left 
in  the  care  of  the  next  of  kin  in  capacity  of  a  lessee 
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letting  land  to  farm,  until  the  latter  produces  evi- 
dence to  prove  that  the  man  has  died,  or  until  the 
man  returns  (Baba  Mechia  38). 

11.  The  next  of  kin  is  not  permitted  to  take  charge 
of  the  personal  property  only  in  the  capacity  of  be- 
ing a  relative,  but  he  is  not  incapacitated  of  becoming 
a  guardian  thereby  (L.  c.  39). 

12.  In  every  case  where  the  next  of  kin  is  put  in 
the  possession  of  the  property  no  minor  shall  be  ap- 
pointed for  such  task,  because  he  might  ruin  the 
property  (L.  c.) 

13.  If  the  person  vanished  is  a  minor,  no  next  of 
kin  can  be  permitted  to  take  charge  of  the  property, 
lest  the  latter  one  may  claim  that  this  is  the  share  he 
obtained  by  inheritance  (L.  c.) 

14.  Even  the  next  of  kin  to  the  next  of  kin  of  a 
minor  is  not  permitted  to  take  charge  of  the  minor 's 
property;  e.  g.,  if  there  were  two  brothers,  one  a 
minor  and  one  an  adult,  and  the  minor  was  either 
taken  into  captivity  or  was  forced  to  flee,  the  adult 
brother  is  not  permitted  to  take  charge  of  the  prop- 
erty, for  the  reason  that  a  minor  is  unable  to  make  a 
legal  protest  against  the  unlawful  possession  of  his 
property ;  and  by  reason  of  that  the  adult,  after  hav- 
ing been  in  possession  for  some  years,  may  claim 
that  the  property  was  a  share  of  the  inheritance  he 
obtained.   Even  the  son  of  the  adult  brother  is  not 
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permitted  to  take  charge  of  the  property,  because  he 
might  claim  that  he  has  inherited  the  same  from  his 
father  (L.  c.) 

15.  If,  however,  the  inheritance  has  not  been  as 
yet  divided  among  the  heirs,  and  all  the  heirs  are 
supported  from  the  same  common  fund,  the  next  of 
kin  may  be  put  in  the  possession  of  the  minor's  prop- 
erty (Nimuke  Joseph). 

16.  The  next  of  kin  is  not  permitted  to  take  pos- 
session of  a  minor's  property  only  when  such  pos- 
sessor is  entitled  to  use  the  fruit  of  the  property, 
but  he  may  be  appointed  as  a  guardian  when  he  de- 
rives no  benefit  at  all  from  such  appointment  (Tur). 

17.  The  next  of  kin  may  likewise  be  appointed  to 
take  possession  of  a  minor's  property  if  such  prop- 
erty is  not  a  part  of  the  minor's  inheritance  (L.  c.) 

18.  The  next  of  kin  is  also  permitted  to  take  into 
his  possession  the  personal  property  of  a  minor. 
And  the  next  of  kin  has  preference  over  a  stranger 
(Baba  Meziah  70a). 

19a.  If  the  minor  has  an  inheritance  from  his 
mother's  father,  the  father  is  not  permitted  to  keep 
the  property  under  his  care ;  the  court  must  appoint 
a  guardian. 

19b.  There  are  some  authorities  who  hold  that  if 
the  minor  has  a  father  living,  the  court  does  not  have 
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to  investigate  the  case  and  trouble  itself  with  his 
property,  unless  the  father  has  a  bad  reputation 
(Tur). 

20.  It  has  happened  that  a  certain  old  woman, 
who  had  three  daughters,  was  taken  into  captivity 
with  one  of  her  daughters.  Another  one  of  the 
daughters  died  and  had  left  surviving  her  a  minor 
son.  The  sages  then  decided  as  follows :  The  third 
daughter  still  alive  cannot  be  put  into  the  possession 
of  the  estate,  because  it  is  probable  that  the  mother 
is  dead  and  that  the  minor  grandchild  is  the  heir 
to  one-third  of  the  estate,  and  the  law  is  well  estab- 
lished that  an  heir  cannot  be  put  in  the  possession 
of  an  estate  belonging  to  a  minor.  The  minor  can- 
not be  put  in  the  possession  of  the  estate  because  it 
is  probable  that  the  old  woman  is  yet  alive,  and  the 
law  is  well  established  that  a  minor  cannot  be  put  in 
the  possession  of  the  estate  belonging  to  one  taken 
into  captivity.  Since  a  guardian  must  be  appointed 
for  the  share  belonging  to  the  minor,  the  same  guar- 
dian must  be  appointed  to  take  charge  of  the  entire 
estate  belonging  to  the  old  woman.  Thereafter  it 
was  confirmed  that  the  old  woman  died  in  captivity, 
and  of  the  daughter  it  was  uncertain.  The  Sages  then 
decided  that  the  daughter  who  is  still  alive  shall  take 
possession  of  one-third  of  the  estate,  which  forms 
her  share  of  the  inheritance.  The  minor  likewise 
takes  possession  of  one-third,  which  is  his  share  of 
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the  inheritance.  For  the  one-third  belonging  to  the 
daughter  that  was  captured,  a  guardian  must  be  ap- 
pointed for  it  is  probable  that  the  captured  daughter 
also  died  in  captivity,  and  as  a  result  the  minor  is 
entitled  to  one-half  of  her  third  (Baba  Mechia  37). 

CHAPTER  CCLXXXVI. 

How  Minor  and  Adult  Heirs  Are  to  Receive  Sup- 
port From  the  Estate. 

1.  If  a  man  dies  leaving  minor  and  adult  sons  or 
daughters,  and  the  adult  children  require  more  ex- 
penditures for  their  clothing  while  the  minors  re- 
quire more  expenditures  for  their  food,  they  are  not 
to  be  supplied  with  food  and  clothing  out  of  the  bulk 
estate,  but  each  and  every  one  of  the  heirs  receives 
his  or  her  share  of  the  estate  and  he  or  she  can  dis- 
pose of  the  same  as  seen  fit  (Baba  Bathra  139b). 

2.  In  the  above-named  event,  it  is  disputed 
whether  or  not  the  same  rule  of  law  applies  to  a  case 
only  where  there  was  a  protest  made  to  that  effect, 
or  it  applies  likewise  to  a  case  where  there  was  silence 
before  and  claim  afterwards  (Tur). 

3.  The  foregoing  rule  of  law  applies  only  to  a 
case  where  the  estate  is  not  benefited  by  the  costly 
clothes  of  the  adult  sons,  but  in  a  case  where  the 
eldest  one  has  charge  of  the  management  of  his 
father's  affairs;  and  the  estate  is  benefited  by  his 
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costly  clothes,  because  they  give  him  more  prestige ; 
he  is  entitled  to  receive  his  clothes  from  the  bulk 
estate.  Even  in  such  an  event,  however,  the  other 
heirs  may  protest  (L.  c.) 

4.  If  the  adults  married  after  their  father's  death, 
and  have  taken  the  expense  for  such  marriage  out 
of  the  estate,  the  minors  are  likewise  entitled  to  re- 
ceive such  sums  of  money  for  their  marriages  and 
the  balance  is  divided  equally  among  the  heirs  (Baba 
Bathra  139). 

5.  If,  however,  the  adults  married  during  the  life- 
time of  their  father,  the  minors  cannot  thereafter 
claim  that  they  too  are  entitled  to  receive  their  mar- 
riage expenditure  from  the  estate,  but  whatever  their 
father  gave  during  his  lifetime  is  not  taken  into  ac- 
count after  his  death  (L.  c.) 

6.  If  a  man  promises  to  give  to  his  son  a  certain 
sum  of  money  upon  his  marrying,  and  the  man  dies 
before  such  marriage  takes  place,  such  dowry  is  to 
be  taken  out  of  the  share  belonging  to  the  son  and 
not  out  of  the  entire  estate,  because  title  to  such 
dowry  has  not  yet  passed  to  the  son  during  his 
father's  lifetime  (Rabbi  Moses  Iserlish). 

7.  If  a  son  is  imprisoned  for  non-payment  of  a 
penalty  and  his  father  pays  the  penalty  for  him  and 
frees  him,  and  thereafter  the  father  dies,  such  sum 
of  money  is  to  be  deducted  from  the  son's  share  of 
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,  the  inheritance.  It  is  presumed  that  he  has  advanced 
such  money  as  a  loan  to  his  son  and  not  as  a  gift, 
unless  there  is  evidence  to  the  contrary  (L.  c.) 

8a.  If  a  father  incurs  expenditures  in  making  a 
repast  on  the  occasion  of  his  son  becoming  engaged 
and  the  son  receives  certain  gifts  during  the  lifetime 
of  the  father,  and  thereafter  such  gifts  must  be  re- 
turned in  reciprocation  after  the  father's  death,  such 
gifts  are  to  be  sent  out  of  the  bulk  estate  (Baba 
Bathra  144b). 

8b.  But  if  the  son  himself  has  paid  the  cost  of 
the  repast,  the  gifts  are  to  be  sent  out  of  the  share 
belonging  to  him  (L.  c.) 

9.  If  a  father  sends  marriage  gifts  in  the  name  of 
one  of  his  sons,  and  if  such  son  in  return  receives 
marriage  gifts  after  the  death  of  his  father,  they 
belong  to  him  exclusively  and  not  to  the  estate.  But 
if  the  father  has  sent  the  gifts  in  the  name  of  all  his 
children,  not  mentioning  any  names,  the  gifts  re- 
ceived by  the  son  belong  to  the  estate  (L.  c.) 

CHAPTER  CCLXXXVII. 

A  Man  Dying  Leaving  Minor  and  Adult  Children. 

1.  If  a  man  dies  leaving  minor  and  adult  sons, 
and  the  adult  sons  have  improved  the  estate  through 
their  efforts,  the  entire  improvement  belongs  to  the 
estate,  and  they  are  not  even  entitled  to  be  compen- 
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sated  for  their  work,  even  if  the  expenditures  for 
the  improvement  advanced  by  them  were  from  their 
pockets  (Maimonides). 

2.  If,  however,  at  the  time  the  adults  took  charge 
of  the  estate,  they  said:  "See  what  our  father  has 
left  for  us ;  behold,  we  will  do  work  therein  and  re- 
ceive our  support,''  the  entire  improvement  belongs 
to  them.  This,  however,  is  only  true  when  they  them- 
selves have  advanced  the  cost  for  the  improvement, 
but  if  it  was  taken  out  of  the  estate,  it  belongs  to 
the  estate  (L.  c.) 

3a.  The  foregoing  rule  of  law  is  according  to  the 
opinion  expressed  by  Maimonides.  All  jurists,  how- 
ever, hold  that  the  improvements  brought  about  by 
the  adult  sons  belong  to  the  estate  only  in  the  event 
they  hired  laborers  to  work  on  the  estate  and  paid 
them  out  of  the  funds  belonging  to  the  estate,  or  when 
they  dealt  with  the  merchandise  belonging  to  the 
estate.  But  if  they  themselves  spend  the  money  or  if 
they  personally  worked  on  the  estate  in  order  to  im- 
prove it,  such  improvements  belong  to  them  and  not 
to  the  estate  (Choshen  Hamishpat). 

3b.  If  the  means  by  which  the  adults  have  caused 
the  improvement  on  the  estate  were  such  as  could  be 
brought  about  by  the  minors  as  well,  if  they  had  been 
notified  by  the  adults,  for  instance,  if  the  work  con- 
sisted in  taking  care  of  the  fields,  gardens  and  the 
like,  the  improvement  belongs  to  the  entire  estate, 


THE  LAW  OF  INHERITANCE 


289 


for  it  was  the  duty  of  the  adults  to  notify  the  minors 
of  their  intentions.  And  this  rule  of  law  holds  true 
even  in  case  the  adult  brothers  have  done  the  work 
in  person  (Baba  Bathra  144). 

4.  If,  however,  the  adults  have  said  to  the  minors : 
"See  what  our  father  has  left  for  us ;  behold,  we  shall 
do  work  on  the  estate  and  derive  the  benefits  there- 
from," the  entire  improvement  thus  brought  about 
belong  to  themselves,  although  the  expenditures  in- 
curred by  them  were  taken  out  of  the  estate  (Tur). 

5.  If  all  the  heirs  are  adults,  it  is  not  necessary 
that  such  declaration  shall  be  made  in  the  presence 
of  the  court.  It  is  sufficient  when  made  in  the  pres- 
ence of  two  or  more  witnesses.  If  there  are  some 
minors  among  the  heirs,  such  declaration  must  be 
made  in  the  presence  of  the  court  (Maimonides). 

6.  The  foregoing  rules  of  law  have  application 
only  to  a  case  where  all  the  heirs  are  supported  from 
the  common  fund  of  the  estate,  but  if  they  are  not  so 
supported,  the  improvement  belongs  to  the  estate; 
even  in  the  event  the  adults  have  themselves  paid  all 
the  expenditures  incurred  by  them,  and  it  is  assumed 
if  the  advance  is  more  than  the  expense,  he  takes  for 
the  expenditures  (Tur). 

7.  If  one  of  the  heirs  has  many  children  and  such 
children  have  improved  the  estate,  their  father  can- 
not claim  from  the  estate  the  improvements  occa- 
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sioned  by  them,  and  the  other  heirs  cannot  claim  com- 
pensation for  the  food  consumed  by  such  children, 
but  everything  is  considered  as  a  part  of  the  common 
estate  (Maimonides). 

8.  If  one  of  the  brothers  makes  a  gift  to  a  cer- 
tain person,  and  the  other  brothers  were  present  and 
kept  silent,  it  is  considered  in  law  as  a  relinquishing 
of  rights  to  that  particular  amount  and  the  entire 
estate  bears  the  loss  of  the  same  (Nimuke  Joseph). 

9.  If  a  man  inherits  his  father's  estate  and  im- 
proves it  by  planting  and  building  thereon,  and  there- 
after it  becomes  known  to  him  that  he  has  brothers 
living  somewhere  abroad,  such  improvement  belongs 
to  the  estate,  if  such  brothers  are  minors.  If  the 
brothers  are  adults,  he  is  considered  in  law  as  a 
tenant  hiring  land  to  farm  and  he  is  entitled  to  such 
rights,  for  the  reason  that  he  was  not  aware  of  the 
fact  that  he  had  brothers  alive  (Baba  Meziah  39b) . 

10.  If  one  of  the  brothers  takes  possession  of  the 
estate  belonging  to  a  minor  and  makes  some  improve- 
ment thereon,  such  improvement  belongs  to  the 
estate,  and  he  is  not  entitled  to  the  rights  of  a  man 
hiring  land  to  farm,  because  he  has  taken  charge  of 
the  property  without  permission  or  legal  justification 
(Maimonides). 
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CHAPTER  CCLXXXVIII. 

How  the  Wearing  Apparel  of  the  Heirs  Are 

Valued. 

la.  When  the  brothers  divide  the  estate,  the 
clothes  worn  by  the  heirs  are  valued  and  are  con- 
sidered as  a  part  of  the  estate,  but  whatever  is  worn 
by  the  children  or  wives  of  such  heirs  is  not  to  be 
valued,  because  they  have  already  obtained  title 
thereto,  if  the  estate  is  benefited  by  the  clothes  of  the 
adult  son  (see  page  285,  Sec.  3;  Baba  Kamma  lib). 

lb.  This  rule  of  law  applies  only  to  clothes  worn 
by  them  on  week  days,  but  clothes  worn  by  them  on 
the  Sabbath  or  Festivals  are  to  be  valued  as  a  part 
of  the  estate  (Yerushalmi,  L.  c.) 

2.  If  a  man  makes  a  will  to  the  effect  that  a  cer- 
tain man  is  to  get  a  certain  tree  or  a  certain  field  of 
his  estate,  and  the  heirs  have  divided  the  estate  among 
themselves  without  fulfilling  the  bequest  of  the  tes- 
tator, the  distribution  of  the  property  is  invalid  and 
void.  The  heirs  must  first  give  the  man  whatever  he 
is  entitled  to  get  and  thereafter  they  must  make  a 
new  distribution  of  the  estate  (Ketuboth  109b). 

3.  If  one  of  the  heirs  is  willing  to  give  the  man 
whatever  he  is  entitled  to  get  under  the  bequest  and 
is  willing  that  the  other  heirs  should  reimburse  with 
money  for  their  share,  it  may  be  so  done,  and  the 


292 


JEWISH  CODE  OF  JURISPRUDENCE 


distribution  is  then  considered  legal  and  effective 
(Tur). 

CHAPTER  CCLXXXIX. 

Distribution  of  Estate  When  There  Are  Adult 
and  Minor  Heirs. 

la.  If  there  are  minor  and  adult  heirs  and  they 
are  willing  to  divide  the  estate  among  themselves,  it 
is  the  duty  of  the  court  to  appoint  a  guardian  for 
the  minors.  Such  guardian  has  a  right  to  select  of 
the  estate  whatever  part  seems  to  him  to  be  the  best 
(Kidushin  42b). 

lb.  Some  authorities,  however,  hold  that  the  es- 
tate is  distributed  by  throwing  lots  (Tur). 

2.  When  the  minors  become  of  age,  they  cannot 
protest  against  the  distribution,  because  they  ob- 
tained their  share  by  the  order  of  the  court  (Kidu- 
shin 42b). 

3.  If  the  court  erred  in  the  valuation  of  the  prop- 
erty to  the  extent  of  one-sixth  less  than  the  real  value 
to  the  disadvantage  of  the  minors,  such  minors  may 
demand  a  re-distribution  of  the  estate  when  they  be- 
come of  age  (L.  c.) 

4.  A  guardian,  even  when  appointed  by  the  father 
of  the  minors  when  he  was  alive,  has  no  right  to  dis- 
tribute the  property  among  them  without  first  ob- 
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taining  the  consent  from  the  court;  unless  he  was 
appointed  for  this  very  purpose  (Ran). 

5.  If  all  the  heirs  are  minors,  the  estate  is  not  to 
be  distributed  to  them  until  they  become  of  age ;  un- 
less it  is  the  opinion  of  the  court  that  the  heirs  may 
be  benefited  b}^  the  distribution  of  the  estate  (Tur). 

6.  In  every  case,  when  the  minors  reach  the  age 
of  thirteen  years  they  may  make  the  distribution  in 
person  without  requiring  a  guardian  or  a  court  order, 
because  distribution  of  an  estate  is  not  considered  in 
law  as  a  sale  of  property  (Nimuke  Joseph). 

CHAPTER  CCXC. 
Laws  Concerning  Guardians. 

1.  If  a  man  dies  leaving  minor  children  or  he 
leaves  his  wife  in  a  pregnant  state,  if  the  deceased 
failed  to  make  such  appointment,  it  is  the  duty  of 
the  court  to  appoint  a  guardian  to  look  after  the 
interests  of  such  minors,  because  the  court  is  deemed 
to  be  the  father  of  orphans  (Gittin  52b). 

2.  The  court  is  not  disqualified  by  law  from  act- 
ing as  guardian ;  nevertheless,  if  there  is  distribution 
to  take  place,  or  if  there  are  other  legal  matters  to  be 
taken  up  by  the  court,  it  is  preferable  that  another 
guardian  be  appointed  (Rosh). 

3.  By  the  term  " court"  is  meant  either  a  duly 
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appointed  judge  of  the  community  or  any  other  com- 
petent judge ;  but  any  body  of  three  men  cannot  style 
itself  a  tribunal  and  take  charge  of  the  estate  belong- 
ing to  minor  orphans  (Rosh). 

4.  If  the  testator  at  the  time  of  his  death  said 
that  his  minor  heirs  should  get  their  proportionate 
share  of  the  estate  and  do  with  it  whatever  the}^  see 
fit,  such  will  is  valid,  and  the  court  need  not  appoint 
a  guardian  for  them  (Maimonides). 

5.  If  the  testator  appointed  a  minor  or  a  woman 
as  guardian  for  his  minor  heirs,  the  appointment  is 
valid  (Gittin  52b). 

6.  If  a  man  says  to  a  sick  person:  "Are  you  will- 
ing that  I  should  take  control  of  your  property  ?" 
and  the  sick  person  says  "Yes,"  this  is  considered 
in  law  as  an  appointment  of  a  guardian  (Tur). 

7.  If  the  estate  of  the  deceased  was  managed  by 
a  superintendent,  when  he  was  alive,  the  manager  is 
not  permitted  to  remain  guardian  for  the  heirs,  but  it 
is  the  duty  of  the  court  to  appoint  another  guardian 
for  them;  because  he  cannot  be  named  the  guardian 
appointed  by  the  father  unless  the  guardian  was  ap- 
pointed by  him  immediately  before  his  death  (Rosh) . 

8a.  The  court  cannot  appoint  as  guardian  a 
woman,  or  a  minor,  or  an  ignorant  person  who  is  sus- 
pected of  violating  laws  and  committing  crimes 
(L.  c.) 


THE  LAW  OF  INHERITANCE 


295 


8b.  But  the  court  must  appoint  a  man  who  is 
trustworthy  and  courageous;  who  is  able  to  protect 
and  defend  the  interests  of  the  orphans,  and  who  is 
versed  in  business  so  that  he  should  be  able  to  take 
good  care  of  the  estate  and  make  profitable  invest- 
ments (Baba  Meziah  70a;  Ketuboth  109a), 

9a.  When  the  guardian  is  appointed,  an  inven- 
tory must  be  made  determining  the  value  of  the  real 
and  the  personal  property,  the  debts  and  any  other 
thing  or  things  that  are  entrusted  to  him  (Tur). 

9b.  An  agreement  with  an  exact  cop}^  thereof  is 
to  be  prepared,  one  of  which  is  given  to  the  guardian 
and  the  other  is  left  with  the  court  (L.  c.) 

10.  The  guardian  is  permitted  to  buy  for  him- 
self costly  garments  out  of  the  estate  in  order  that  he 
may  be  respected;  providing,  however,  that  the  es- 
tate is  benefited  by  such  respect  (Gittin  52b). 

11.  If  there  is  a  report  to  the  effect  that  the  guar- 
dian appointed  by  the  court  is  living  above  his  means, 
he  is  to  be  removed  and  another  one  appointed  in  his 
stead,  for  there  is  a  suspicion  that  he  makes  personal 
use  out  of  the  estate  belonging  to  the  orphans 
(Maimonides). 

12.  A  guardian  appointed  by  the  father  is  not 
removed  on  the  mere  suspicion  mentioned  above.  If, 
however,  witnesses  testify  to  the  effect  that  he  causes 
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losses  to  the  property  of  the  orphans,  he  is  removed 
(L.  c.) 

13.  It  is  the  opinion  of  some  authorities  that  even 
a  guardian  appointed  by  the  court  is  not  removed  on 
mere  suspicion,  unless  there  are  witnesses  to  testify 
to  the  effect  that  he  causes  undue  losses  to  the  prop- 
erty (Tur). 

14.  If  the  guardian  lends  money  to  an  untrust- 
worthy person,  the  court  is  empowered  to  compel  the 
creditor  to  return  the  money  to  the  estate  (Rabbi 
Moses  Iserlish). 

15.  If  the  court  appoints  a  respectable  person  as 
a  guardian  and  thereafter  the  man  turned  out  to  be 
indecent — as  a  spendthrift,  breaking  vows  and  the 
like — it  is  the  duty  of  the  court  to  remove  him  and 
appoint  another  one  in  his  stead.  All  such  things 
are  entirely  left  to  the  discretion  of  the  judge,  be- 
cause all  judges  are  considered  as  the  fathers  of 
minor  orphans  (Maimonides). 

16.  When  the  court  appoints  a  guardian,  he  takes 
possession  of  all  the  property  belonging  to  the  heirs, 
whether  real  or  personal ;  and  he  has  a  right  to  buy, 
sell,  build,  demolish,  hire  out,  plant,  sow  and  do 
anything  which  in  his  judgment  is  .profitable  for  the 
heirs.  The  guardian  provides  the  orphans  with 
board  and  all  other  incidentals.  Such  expenditures 
are  to  be  made  in  accordance  with  the  size  of  the 
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estate  and  in  accordance  with  their  standing  in  life. 
He  shall  neither  be  too  extravagant  nor  miserly  in 
incurring  such  expenditures  (Gittin  52b). 

17a.  If  the  deceased  leaves  cash  money,  the  court 
is  not  permitted  to  appoint  a  guardian  to  take  care 
of  the  same  (Baba  Meziah  5a). 

17b.  Some  authorities,  however,  hold  that  even 
in  such  an  event,  a  guardian  must  be  appointed 
and  he  can  spend  some  of  the  money  for  support,  and 
with  the  balance  real  property  must  be  bought  and 
placed  in  the  care  of  the  guardian,  and  the  income 
shall  be  used  for  the  benefit  of  the  orphan  (Tur). 

18a.  All  personal  property  belonging  to  the  heirs 
must  be  appraised  and  sold  under  the  supervision 
of  the  court  (Ketuboth  101b). 

18b.  The  above  rule  of  law,  however,  applies  only 
to  a  case  where  there  was  no  guardian  appointed.  In 
the  event  there  is  a  guardian  appointed,  he  may  sell 
the  property  without  the  supervision  of  the  court  for 
whatever  price  that  he  sees  best  for  the  benefit  of 
the  heirs  (Tur). 

19.  Personal  property  or  merchandise  belonging 
to  minor  orphans  must  not  be  conveyed  over  the  seas 
or  through  any  possible  dangerous  road  (Maimon- 
ides). 

20a.  The  guardian  may  sell  cattle,  fields  and  vine- 
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yards  for  the  purpose  of  supporting  the  heirs  (Git- 
tin  52b). 

20b.  And  the  sales  take  place  as  follows:  First 
the  cattle  should  be  sold,  and  then  real  property ;  and 
it  all  depends  upon  the  judgment  of  the  guardian  to 
sell  first  whatever  is  less  profitable  to  the  heirs  (Tur) . 

21a.  Cattle  and  real  property  must  not  be  sold 
for  the  purpose  of  keeping  the  money  realized  there- 
from in  any  safe  place  (Gittin  52b). 

21b.  Real  property  may  be  sold  for  the  purpose  of 
buying  oxen  for  tilling  other  real  property,  because 
oxen  are  of  prime  importance  in  the  cultivation  of 
land  (L.  c.) 

22.  It  is  not  permissible  to  sell  one  field,  although 
bad  and  far  from  the  estate,  in  order  to  buy  with  the 
proceeds  thereof  a  good  field  near  the  estate ;  because 
it  is  probable  that  the  new  field  will  not  turn  out  to 
be  as  profitable  as  the  first  one  (L.  c.) 

23a.  If  a  man  has  a  claim  against  the  orphans,  the 
guardian  has  no  right  to  appear  and  plea  for  them, 
because  he  might  lose.  If,  however,  the  guardian 
appeared  for  them  and  won  the  trial,  the  judgment  is 
valid;  and  if  he  finds  libel,  the  judgment  is  void 
(Maimonides). 

23b.  The  guardian  is  believed  as  a  witness  if  he 
knows  that  the  money  belongs  to  the  orphans  (see 
Jewish  Code,  Chapter  37,  Sec.  155). 
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24a.  A  guardian  is  permitted  to  expend  money 
out  of  the  estate  for  the  purpose  of  getting  the 
orphans  accustomed  to  be  God-fearing  and  observing 
His  commandments.  He  may,  therefore,  buy  for 
them  Five  Scrolls  of  the  Law,  Lulow,  Suco,  Schefor, 
Fronteles,  Mezuzo,  Chichis,  etc.  (Gittin  52a). 

24b.  The  estate  cannot,  however,  be  taxed  for 
charitable  purposes,  even  in  the  most  urgent  events ; 
because  in  the  former  case  the  expenditures  are  lim- 
ited, but  in  the  latter  case  of  charity,  the  taxation 
may  be  unlimited  (L.  c.) 

25.  When  the  orphans  become  of  age,  the  guar- 
dian turns  over  to  them  whatever  is  left  of  the  estate, 
and  he  is  not  bound  to  give  them  an  itemized  state- 
ment showing  the  expenditures  made  and  the  profits 
earned,  but  he  simply  states  to  them  that  this  is  the 
balance  of  the  estate  (Maimonides). 

26.  The  guardian  upon  surrendering  the  estate 
must  take  a  solemn  oath  to  the  effect  that  he  has  not 
converted  any  part  of  the  estate  to  his  own  use  (Git- 
tin 52a). 

27.  The  oath  taken  by  the  guardian,  as  herebe- 
fore  stated,  refers  only  to  a  case  where  he  was  ap- 
pointed by  the  court ;  but  if  the  guardian  was  desig- 
nated by  the  testator,  he  is  not  bound  to  take  an  oath 
upon  surrendering  the  estate,  unless  there  is  a  defi- 
nite assertion  made  by  the  heirs  to  the  effect  that  he 
has  converted  some  of  the  estate  to  his  own  use  (L.  c.) 
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28.  If  anything  belonging  to  the  estate  was  lost, 
the  guardian  must  take  the  general  oath  imposed  by 
law  upon  bailees  (Tur). 

29.  If  the  guardian  is  himself  interested  in  the 
profits  of  the  estate,  he  must  take  the  oath  upon  sur- 
rendering the  estate,  even  in  the  event  he  was  desig- 
nated as  guardian  by  the  testator  and  the  heirs  make 
no  positive  assertion  that  he  converted  property  be- 
longing to  the  estate  to  his  own  use  (Tur). 

30.  Although  it  is  not  incumbent  upon  the  guar- 
dian to  submit  an  itemized  statement  to  the  heirs, 
it  is  his  duty  that  he,  for  himself,  should  make  a 
careful  accounting  and  be  extremely  cautious  in  pre- 
paring such  schedules  in  order  to  ascertain  what  is 
still  left  of  the  estate  (Maimonides). 

31.  The  court  cannot  appoint  a  guardian  with 
the  condition  that  he  should  be  exempt  from  taking 
an  oath,  unless  they  were  unable  to  get  a  suitable 
person  who  would  be  willing  to  be  guardian  and 
take  an  oath ;  they  may  appoint  one  without  having 
to  take  the  prescribed  oath  (Tur). 

32.  A  guardian,  whether  appointed  by  the  court 
or  designated  by  the  father,  is  not  liable  in  cases  of 
loss  and  theft,  but  he  is  liable  in  cases  of  gross  negli- 
gence (L.  c.) 

33.  A  guardian,  whether  appointed  by  the  court 
or  designated  by  the  testator,  before  he  has  taken 
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possession  of  the  estate  or  before  he  has  transacted 
any  business  for  the  heirs,  has  the  right  to  resign. 
But  after  he  has  taken  possession  of  the  estate  or 
after  he  has  transacted  some  business  for  the  heirs, 
he  has  no  right  to  resign  (L.  c.) 

34.  The  foregoing  rule  of  law  refers  only  to  a  case 
where  the  guardian  remains  in  town;  but  if  he  re- 
moves from  the  town,  the  court  has  to  appoint  an- 
other guardian  in  his  stead  (L.  c.) 

35.  If  the  minor  heirs,  of  their  own  accord,  have 
boarded  with  a  certain  man  or  woman,  and  such  per- 
son has  made  some  efforts  on  their  behalf,  it  is  con- 
sidered in  law  as  a  guardianship  in  every  respect 
(Gittin  25a). 

35a.  But  it  is  disputed  whether  he  has  to  take  an 
oath  or  not  (Ra'abad  and  Rosh). 

36.  If  the  minor  heirs  board  with  a  certain-  man 
and  such  man  expends  his  own  money  for  their  sup- 
port, he  is  to  be  reimbursed  therefor  (Tur). 

37a.  If  a  minor  becomes  of  age  and  he  proves  to 
be  very  extravagant,  and  on  the  whole  is  guilty  of 
ill-conduct,  the  court  has  no  right  to  withhold  the 
estate  from  him.  Neither  has  the  court  a  right  to 
appoint  a  guardian  for  him,  unless  the  testator  ex- 
pressly said  that  the  estate  should  not  be  given  to  him 
unless  bfe  proved  to  be  a  worthy  person,  or  until  the 
expiration  of  a  certain  definite  time  (Maimonides) . 
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37b.  Nevertheless,  it  is  the  duty  of  the  court  to 
rebuke  him  and  to  instruct  him,  and  to  lead  him  on 
the  right  way  (L.  c.) 

38.  An  insane  or  dumb  person  has  in  law  the 
status  of  a  minor,  and  a  guardian  must  be  appointed 
for  him  (Ketuboth  48a). 

39.  If  a  guardian  dies  and  his  son  produces  a 
book  wherein  there  is  an  entry  to  the  effect  that  his 
father  has  expended  a  certain  sum  of  money  for  the 
heirs,  such  entry  is  not  sufficient  to  hold  the  estate 
therefor;  because  it  is  probable  that  his  father  was 
paid  for  the  expenditures,  but  he  neglected  to  cross 
out  the  item  from  his  book  (Tur). 

40.  However,  the  guardian  during  his  lifetime,  is 
trusted  and  believed  for  whatever  he  says  concerning 
the  expenditures  he  made  for  the  minor  heirs,  and 
he  is  reimbursed,  by  taking  an  oath  (Rambam) . 

SUPPLEMENT  TO  CHAPTEE  CCLXXXIX. 

1.  If  all  the  brothers  are  not  present  and  the 
ones  that  are  present  want  the  estate  distributed,  that 
can  be  done  in  the  presence  of  three  men  who  are  ex- 
perts in  appraising,  even  though  they  be  ignorant  of 
the  law. 

2.  If  the  property  is  divided  in  the  presence  of 
less  than  three  men,  the  distribution  is  of  no  value. 
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3.  If  the  estate  was  in  cash  coin  of  one  land,  then 
it  can  be  divided  in  the  presence  of  two  men  (Baba 
Mechia  69b)  . 

4.  If,  after  the  distribution  is  made,  one  of  the 
brothers  who  was  not  present  claims  that  the  prop- 
erty was  not  correctly  appraised  and  says,  "I  will 
give  more  for  the  estate,"  the  distribution  is  void. 
Another  lot  must  be  made.  Without  any  reason  the 
distribution  cannot  be  void. 

5.  If  the  heirs  distributed  his  estate  and  after- 
wards another  man  comes  from  abroad  with  evidence 
that  he  is  a  brother,  even  if  he  has  three  fields,  and 
one  takes  one,  and  the  other  takes  one,  and  the  third 
is  divided  between  the  two,  and  he  makes  a  lot  and 
the  third  (new)  brother  wins  the  third  field;  if  the 
two  brothers  agree,  they  can  make  the  distribution 
null,  even  if  the  new  brother  is  satisfied  to  leave  it  as 
it  was ;  because  the  distribution  was  made  by  mistake 
(Baba  Bathra  106). 

6.  And  that  same  law  applies  when  after  the  dis- 
tribution is  made  a  creditor  of  the  father  takes  away 
the  share  from  one  of  the  heirs  because  that  was 
mortgaged  for  his  debt.  Another  distribution  must 
be  made  (Baba  Bathra  107). 

7.  If  the  heirs  receive  some  amount  on  account 
of  their  shares  in  the  estate  before  the  distribution 
takes  effect,  and  some  of  them  do  not  receive  any- 
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thing,  and  some  of  the  estate  is  deposited  by  a  bailee 
and  some  brothers  claim  to  take  out  of  the  deposit  the 
expenses  of  the  father's  burial,  and  the  other  heirs 
who  did  not  receive  anything  claim  that  the  deposit 
shall  not  be  touched  until  after  the  burial  takes  place, 
and  a  correct  reckoning  made,  and  that  each  one  shall 
give  his  share  of  the  expenditure  of  the  burial  from 
his  own  pocket,  the  right  is  with  the  heirs  who  have 
not  received  anything. 

8.  R  and  his  wife  and  four  daughters  were  in 
one  house  and  the  house  collapsed  and  it  is  uncertain 
who  died  first  or  last.  The  heirs  of  R  claim  that  R 
died  last  and  R  inherits  all  the  estate  from  the  de- 
cedents and  they  are  the  legal  heirs  of  R,  and  the 
heirs  of  the  wife  claim  that  the  woman  died  last  and 
she  inherits  all  the  estate  from  the  decedents  and 
they  are  entitled  to  the  estate,  then  the  estate  must 
be  equally  divided  between  the  two  heirs. 

9.  If,  however,  the  daughters  were  married  and 
their  husbands  demand  the  inheritance,  then  the  es- 
tate must  be  divided  into  six  parts,  and  four  parts 
shall  be  given  to  the  husbands  and  one  part  to  the 
heirs  of  R  and  one  part  to  the  wife's  heirs. 
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CHAPTER  CCXCI. 
The  Law  of  Guardian  Without  Compensation. 

1.  A  guardian  who  serves  without  compensation 
is  not  liable  if  an  article  is  stolen  or  lost,  unless  it  is 
stolen  or  lost  through  gross  negligence  (Baba  Mechia 
93). 

2.  A  guardian  who  serves  without  compensa- 
tion, when  silver,  or  a  vessel,  or  cattle  is  entrusted 
to  his  care,  and  he  undertakes  to  guard  them, 
even  if  he  does  not  expressly  state  that  he  will 
guard  them,  but  agrees  to  take  care  of  them,  e. 
Q.>  he  says,  ' ' Leave  them  with  me,"  comes  under 
the  law  of  a  guardian  without  compensation.  But 
when  he  says,  66 Leave  it  with  you,"  or  he  says, 
" Leave  it,  the  house  is  for  you,"  or  he  says, 
" Leave,"  he  is  not  included  under  the  law  of  a 
guardian  without  compensation,  even  of  oath 
(L.  c.  80). 

3.  If  a  man  was  going  on  a  journey  and  a  com- 
rade says  to  him, ' ' Take  my  shoes  with  you,"  and  the 
other  says,  " Leave  them  on  my  ass,"  and  he  leaves 
them  without  receiving  them  in  his  hands  and  not 
binding  them,  and  the  man  with  the  ass  was  gone 
for  a  little  while  for  his  necessity,  in  the  meantime 
the  shoes  get  lost,  he  is  liable  to  pay  for  the  shoes,  be- 
cause it  is  gross  negligence.  Some  other  authorities 
hold  that  he  is  not  responsible. 
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4.  If  a  man  request  from  his  comrade  permission 
to  bring  in  his  cattle  or  fruit  to  his  courtyard  without 
stipulating  about  the  guarding,  and  if  anything  is 
stolen  or  lost,  he  is  free  even  from  an  oath  (Baba 
Kamo  47). 

5.  If  a  man  gives  a  golden  dinar  for  guarding, 
and  he  says, ' '  Take  care  of  it  because  it  is  silver, 1 9  and 
afterwards,  on  account  of  gross  negligence,  it  is  lost, 
he  must  only  pay  for  a  silver  one.  Because  he  can 
say  that  "I  have  taken  responsibility  for  only  a 
silver  one,"  therefore  he  must  pay  only  for  a  silver 
dinar  (L.  c.  86). 

6.  If  he  destroys  the  dinar  with  his  hand  he  must 
pay  for  a  golden  one  (Baba  Kama  62-1). 

7.  If  a  man  places  in  his  comrade's  charge  vessels 
or  money,  and  he  afterwards  comes  for  them  and  the 
guardian  says,  "I  do  not  know  where  I  left  them,  you 
wait  for  me  until  I  find  them,"  he  is  liable  for  them 
on  account  of  gross  negligence  (Baba  Mechia  42). 

8.  If  a  thief  steals  the  bailment  and  if  he  raises 
an  outcry,  he  will  receive  some  protection  for  saving 
the  bailment ;  but  if  he  does  not  do  so,  he  is  liable  on 
account  of  gross  negligence. 

9.  However,  if  he  does  not  receive  protection 
without  compensation,  only  for  compensation,  he  is 
not  liable. 

10.  If  the  guardian,  through  gross  neglect,  did 
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not  watch  the  cow  carefully  and  she  is  out  of  the 
stable,  in  the  field,  and  died  naturally,  he  is  not  liable. 
Even  in  the  beginning,  it  was  gross  negligence,  if 
afterwards  she  died  in  the  natural  way  in  the  field,  he 
is  not  liable,  because  the  same  thing  could  have  hap- 
pened in  the  stable. 

11.  However,  if  after  he  had  gone  from  the  stable 
the  cow  was  stolen,  and  afterwards  she  died  in  the 
house  of  the  thief  in  the  natural  way,  he  is  liable. 
Because  if  she  was  alive  when  she  was  stolen  by  the 
thief,  and  she  is  lost  to  the  owner  anyway. 

12.  If  he  takes  the  cow  up  on  a  mountain  and  she 
falls  down  and  dies,  it  is  gross  negligence,  and  he  is 
liable.  But  if  she  dies  on  top  of  the  mountain  he  is 
not  liable  (Baba  Mechia  73). 

13.  If  she  goes  up  the  mountain  herself  without 
anyone  forcing  her,  that  is  not  gross  negligence; 
therefore,  the  guardian  is  not  liable  (L.  c.) 

14.  If  the  same  guardian  left  the  cow  and  go  to 
the  city ;  in  the  meantime  if  a  lion  or  a  wolf  kill  the 
cow  %  If  he  come  in  the  city  in  the  regular  time  when 
all  the  working  men  come  in,  he  is  not  liable,  even 
when  he  was  there  he  can  save  the  cow.  If  he  come  in 
the  city  not  in  the  regular  time  when  all  working  men 
come,  if  he  was  there  he  can  save  it,  he  is  liable ;  if  he 
cannot  save  it  he  is  not  liable  (Baba  Mechia  73). 

15.  The  right  way  for  guarding  is  accordingly  of 
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the  bailment,  e.  g.,  if  the  bailment  is  beams  or  stones, 
the  place  for  them  is  in  the  front  yard.  If  it  is  big 
bunches  of  cotton,  the  place  for  them  is  in  the  rear 
yard.  Some  other  things  must  be  kept  in  the  house 
and  some  others  in  the  bureau  under  the  lock ;  e.  g., 
silver  and  gold.  Silk  dresses  must  be  put  on  a 
hanger  because  of  the  risk  of  rats  (Baba  Mechia  42). 

16.  If  the  guardian  leave  the  bailment  in  some  un- 
safe place  and  afterwards  the  articles  were  stolen  or 
lost  accidentally,  e.  g.,  a  fire  burns  the  whole  house, 
he  is  liable  through  gross  negligence  (Baba  Mechia 
42). 

17.  Even  if  he  leave  the  bailment  with  his  articles 
together  in  one  place,  he  is  liable,  because  he  is  per- 
mitted to  put  his  own  money  in  an  unsafe  place,  but 
not  the  others. 

18.  Money  in  cash  should  be  kept  in  a  savings 
bank.  If,  afterward,  the  bank  fails,  the  guardian  is 
not  liable. 

19.  Every  bailor  is  permitted  to  give  the  bailment 
to  any  of  his  family  supported  by  his  table. 

20.  If  the  bailee  deliver  the  bailment  for  guard- 
ing to  his  small  children  or  to  his  servant  or  to  any 
relative  not  supported  by  his  table,  and  afterward  it 
becomes  lost  or  stolen,  he  is  liable. 

21.  If  the  guardian  permitted  strangers  to  come 
in  the  rooms  where  the  bailment  is  left,  and  the  arti- 
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cles  are  stolen,  even  though  the  strangers  are  known 
to  be  honest  and  responsible,  he  is  liable. 

22.  If  the  bailee  return  the  bailment  to  the  wife 
of  the  bailor,  and  afterwards  it  is  stolen  or  lost,  he  is 
not  liable. 

23.  If  it  is  known  by  the  bailor  that  the  bailee 
does  not  guard  it  himself,  but  gives  it  to  another  who 
is  not  supported  by  his  table,  and  afterwards  the 
article  is  stolen  by  the  one  to  whom  it  was  entrusted, 
the  bailee  is  not  liable. 

24.  A  man  has  given  money  to  a  bailee  for  guard- 
ing, and  the  bailee  gives  this  money  to  his  mother 
without  notifying  her  that  the  money  is  not  his,  and 
afterward  the  money  was  stolen  or  lost,  the  Sages 
decide  that  the  bailee  is  not  liable,  because  he  is 
permitted,  according  to  the  law,  to  give  the  money  to 
one  of  his  family  supported  by  his  table,  and  the 
mother  cannot  be  responsible  for  the  money  lost,  be- 
cause she  thought  the  money  belonged  to  her  son; 
therefore,  she  gave  more  attention  to  the  guarding  of 
the  money  (Baba  Mechia  42). 

25.  Therefore  the  Sages  decide  that  the  bailee 
must  take  an  oath  that  he  gave  it  to  his  mother,  and 
the  mother  must  take  an  oath  that  she  hid  it  and  that 
it  was  stolen ;  and  neither  is  liable  (Baba  Mechia  42) . 

26.  If  the  bailee  notify  the  members  of  his  family 
that  the  article  is  a  bailment  and  they  do  not  guard 
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it  carefully  according  to  the  law  of  guarding,  the 
members  of  the  family  are  liable  to  pay,  in  case  it  is 
stolen  or  lost ;  but  not  the  bailee,  because  he  has  the 
right  to  entrust  the  bailment  to  one  of  his  family 
supported  by  his  table  (L.  c.) 

27.  It  is  disputed  if  the  members  of  the  family 
are  poor  and  not  able  to  pay.  Some  Sages  hold  that 
the  bailee  must  pay,  because  if  he  be  not  liable,  every- 
one will  entrust  the  bailment  to  the  members  of  his 
family  and  he  will  destroy  them  and  he  will  not  be 
liable.  Other  Sages  hold  that  he  is  not  liable  to  pay 
for  the  gross  negligence  of  the  members  of  his  family 
(Tur  and  Rambam). 

28.  A  man  gives  the  bailee  hops  to  put  in  storage, 
and  afterward  the  bailee  commands  his  servant  to 
put  from  my  hops  in  the  beer,  and  the  servant  makes 
a  mistake  and  puts  the  hops  from  the  bailment  in  the 
beer  and  the  beer  becomes  a  little  spoiled,  the  Sages 
decide  the  servant  cannot  be  liable,  because  the  owner 
does  not  notify  him  to  put  from  that  pile  or  not  from 
that  pile.  And  the  owner  cannot  be  liable  because  he 
notified  "put  from  my  hops";  therefore,  the  owner 
must  pay  for  the  hops  according  to  the  benefit,  not 
according  to  the  value  (Baba  Mechia  42). 

29.  If  the  beer  is  all  spoiled,  he  is  not  compelled  to 
pay  anything  for  the  hops,  but  he  must  take  an  oath 
that  it  so  happened,  and  he  is  free  from  liabilitv 
(L.  c.) 
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30.  If  there  is  some  evidence  that  the  bailee  un- 
derstood that  he  put  in  the  beer  the  hops  from  the 
bailment,  e.  g.,  if  the  pile  of  the  bailment  was  near 
and  his  pile  was  far  and  if  the  servant  come  quickly 
from  his  way,  that  is  proof  that  he  used  the  hops 
from  the  nearest  pile;  therefore,  he  is  liable  (L.  c.) 

31.  If  he  was  compensated  for  guarding,  some 
authorities  hold  that  he  must  pay  the  value  of  the 
hops,  because  he  must  notify  his  servant  to  "put 
from  that  pile  of  hops  in  the  beer  and  not  from  that 
other  pile." 

32.  If  one  guardian  delivers  the  article  of  the 
bailment  to  another  guardian,  even  if  the  first  guar- 
dian was  without  compensation  and  the  other  is  com- 
pensated, and  anything  happens  to  the  article,  the 
first  guardian  is  liable,  because  the  bailor  could  say, 
"You  entrusted  it  to  me  on  oath,  not  the  other," 
even  if  the  other  is  known  to  be  an  honest  and  trust- 
worthy man.  If  the  first  guardian  gives  over  the 
article  to  the  other  guardian  in  the  presence  of  the 
bailor,  and  he  was  silent,  and  afterwards  the  article 
was  lost  or  stolen,  the  first  guardian  is  not  liable. 

33.  If  it  is  known  to  the  bailor  that  the  bailee 
give  over  the  bailment  to  the  other,  e.  g.,  if  the  first 
was  without  compensation,  he  is  not  liable ;  but  if  the 
first  was  given  compensation  and  the  other  was  not, 
then  he  is  liable. 

34.  If  there  are  witnesses  that  the  second  guar- 
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dian  got  the  article  in  good  condition,  according  to 
the  rule  of  guarding,  or  if  the  first  guardian  saw  that 
the  second  got  it  in  good  condition,  he  can  swear  that 
it  is  lost,  and  he  is  not  liable. 

35.  If  an  oral  agreement  is  made  between  the 
bailor  and  the  guardian  without  compensation,  that 
Tie  must  be  responsible  even  for  accident,  that  is  ef- 
fective (Baba  Mechia  94). 

36.  If  a  man  gives  a  bailment  to  his  comrade, 
either  with  compensation  or  without  compensation, 
and  at  the  same  time  or  before  he  hire  the  owner,  or 
the  owner  serves  him  as  a  favor,  if  afterward  some- 
thing happens  to  the  article,  e.  g.,  it  is  lost,  stolen  or 
meets  with  some  accident,  even  if  the  loss  happened 
when  the  owner  is  no  longer  in  the  employ  of  the 
bailee,  he  is  not  liable.  If  the  owner  was  hired  after- 
ward, he  is  liable  (Baba  Mechia  95), 

CHAPTEE  CCXCII. 
The  Bailment  is  Forbidden  to  be  Used. 

1.  The  bailee  is  forbidden  to  use  the  bailment 
article,  and  if  he  uses  it,  even  if  he  has  not  in  his 
mind  to  steal  afterward,  he  is  liable,  even  if  accident 
happens  to  the  bailment  article  (Baba  Mechia  41). 

2.  Even  if  he  does  not  use  the  article,  but  makes 
some  manner  of  settlement,  e.  g.,  he  raises  the  article 
with  the  idea  of  using  it  so  as  to  create  a  shortage,  he 
is  liable. 
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3.  If,  however,  he  raise  the  article  with  the  idea 
of  using  it,  but  not  to  create  a  shortage,  he  is  not 
liable  from  the  time  of  raising  the  article,  only  from 
the  time  when  he  uses  it;  because,  he  is  like  a  bor- 
rower without  the  consent  of  the  owner,  which  comes 
under  the  law  of  robbery. 

4.  If  a  man  gives  to  a  bailee  in  storage  a  barrel  of 
wine,  and  the  bailee  takes  a  cup  of  wine  out  of  the 
barrel  without  raising  the  barrel,  and  afterwards  the 
barrel  is  broken  and  it  is  all  spilled,  he  is  liable  to 
pay  only  for  the  cup  of  wine.  If,  however,  he  raised 
the  barrel  at  the  same  time  he  took  the  cup  of  wine, 
he  is  liable  to  pay  for  the  barrel  and  the  wine. 

5.  Even  if  he  raises  the  barrel  with  the  idea  of 
taking  only  a  cup  of  wine  from  the  barrel,  but  has 
not  taken  it,  he  is  liable  for  the  whole  barrel. 

6.  If  a  man  was  entrusted  with  a  bag  full  of 
golden  denari,  and  afterwards  he  takes  a  denari  from 
the  bag  for  his  use,  without  raising  the  bag,  and 
something  happens  to  the  bag  afterwards,  he  is  only 
liable  for  the  one  denari.  If  he  raises  the  bag  with 
the  idea  to  take  one  denari,  it  is  doubtful  in  the  law 
if  he  is  liable  for  the  whole  bag  or  only  for  the  one 
denari  (Baba  Mechia  44). 

7.  If  a  man  tilted  a  barrel  of  wine  and  take  from 
it  a  cup  of  wine,  and  afterward  the  balance  of  the 
wine  becomes  sour,  he  is  liable  therefor,  because  on 
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account  of  the  taking  of  the  cup  of  wine  the  barrel 
is  not  full,  therefore  it  becomes  sour. 

8.  This  law  applies  only  in  a  case  of  wine  when 
the  barrel  is  not  full,  it  becomes  sour.  If  other 
drinks,  e.  g.,  beer,  apple  cider,  etc.,  if  he  tilted  the 
barrel  and  take  a  cup  of  it,  and  afterwards  it  becomes 
sour,  he  is  only  liable  for  the  cup. 

9.  If  he  says  that  he  wants  to  use  the  bailment 
article,  even  if  in  the  presence  of  a  witness,  he  is  not 
guilty. 

10.  If  a  man  sends  an  agent  to  use  the  bailment 
article,  he  comes  under  the  law  of  a  robber,  and  is 
liable,  even  if  an  accident  happens  to  the  article. 

11.  A  man  gives  an  empty  barrel  in  storage  to  his 
comrade,  and  whether  a  place  for  the  barrel  was 
appointed  by  the  owner  of  it  or  not,  afterwards  the 
bailee  moved  the  barrel  for  his  own  use,  and  broke 
the  barrel,  or  before  he  returned  it  to  the  place  where 
the  owner  appointed,  or  afterwards,  he  is  liable  to 
pay. 

12.  However,  if  he  removes  it  from  the  place  for 
the  welfare  of  the  barrel,  and  after  if  it  is  broken 
either  in  his  hands  or  after  he  puts  it  in  another 
place,  he  is  not  liable. 

13.  If  the  bailee  is  a  banker  or  a  storekeeper  and 
is  entrusted  with  a  bag  of  money  without  stipulation 
as  to  whether  he  can  use  it  or  not,  if  it  is  not  sealed  : 
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or  strongly  bound,  even  if  it  is  bound  only  a  little, 
he  is  permitted  to  use  it  (Baba  Mechia  43). 

14.  Therefore,  he  comes  under  the  rule  of  guar- 
dian for  compensation,  and  if  the  money  is  stolen  or 
lost,  even  before  he  uses  it,  he  is  liable  to  pay  for  it 
(L.  c.) 

15.  If,  however,  he  uses  it,  he  is  liable  even  for 
accident,  even  if  he  afterwards  put  it  in  the  same 
place,  he  is  liable  until  he  returns  it  to  the  owner 
(L.  c.) 

16.  If  the  money  was  sealed  or  strongly  bound, 
he  is  not  permitted  to  use  it.  Therefore,  if  the  money 
was  stolen  or  lost  he  is  not  liable. 

17.  If  the  money  is  entrusted  to  a  private  man, 
even  if  it  is  opened,  he  is  not  permitted  to  use  it. 
Therefore,  if  it  gets  lost  or  stolen,  he  is  not  liable. 
If  the  private  man  is  dealing  in  usury  this  law  ap- 
plies the  same  as  to  a  banker. 

18.  If  a  man  gives  to  his  comrades  in  storage 
money  or  dear  vessels,  and  thieves  break  in  during 
the  night,  and  he  takes  the  money  or  the  vessels  and 
gives  it  to  the  thieves  to  save  his  fortune,  if  the 
bailee  is  known  as  a  rich  man,  he  is  liable  to  pay 
for  the  bailment,  because  we  understand  that  the 
thieves  came  on  account  of  his  fortune,  and  he  saves 
his  fortune  with  the  bailment ;  therefore,  he  must  pay 
for  them.   If  he  is  not  known  as  a  rich  man,  then  it 
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is  the  understanding  that  they  came  for  the  bail- 
ment ;  therefore,  he  is  not  liable. 

19.  If  a  man  was  a  treasurer  for  some  charitable 
organization  that  releases  prisoners,  and  afterwards 
some  robbers  come  and  he  gives  it  to  them  to  save 
himself,  if  he  has  no  other  money  to  release  him- 
self from  the  robbers,  he  is  not  liable,  because  it  is  the 
best  charity  to  release  himself. 

20.  If  the  money  was  collected  for  the  purpose 
of  a  certain  prisoner,  he  is  liable  to  pay. 

20a.  If  a  man  gives  in  storage  to  his  comrade 
food,  such  as  corn,  or  wheat,  he  is  not  permitted  to 
mix  it  with  his  food,  and  if  he  did  not  obey  and  mixed 
it  with  his  food,  he  must  reckon  as  to  how  many 
bushels  there  were,  and  also  reckon  as  to  the  short- 
age of  the  pile. 

21.  If  a  man  gives  to  his  comrade  food  for  stor- 
age, and  it  becomes  spoiled,  or  wine  starts  to  get 
sour,  and  the  bailor  is  not  in  the  city,  he  is  permitted 
to  sell  the  same  in  the  presence  of  the  Court,  even  if 
they  do  not  become  more  spoiled. 

22.  When  the  bailee  sells  the  bailment  he  is  not 
allowed  to  buy  it  for  himself ;  he  can  only  sell  it  to 
some  one  else;  otherwise  he  might  be  suspected  of 
misrepresentation. 

23.  The  money  received  from  the  sale  of  the  bail- 
ment, the  bailee  is  permitted  to  use.    Therefore,  if 
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the  money  is  lost  or  stolen,  even  before  he  has  used  it, 
he  must  refund  it,  because  of  the  benefit  he  received 
from  the  permit  to  use  the  money,  he  comes  under 
the  law  of  guarding  with  compensation  (Baba 
Mechia  38). 

24.  If  a  man  gives  to  his  comrade  a  bailment  for 
storage,  Scrolls  of  Law  or  other  books,  it  is  the  duty 
of  the  bailee  to  open  the  books  every  thirty  days,  to 
air  them,  at  the  same  time  he  is  permitted  to  read 
them,  and  he  is  not  permitted  to  open  the  books  for 
reading  on  his  own  account  at  any  other  time.  If  he 
opens  and  reads  the  books  at  any  other  time  and 
afterwards  if  some  accident  happens  to  them,  he  is 
liable. 

25.  However,  if  the  bailee  is  an  educated  man  he 
is  permitted  to  read  them,  because  the  bailor  knows 
that  some  educated  men  like  the  bailee  will  read  them 
and  he  is  satisfied. 

26.  If  a  man  gives  for  storage  dresses  or  clothing, 
the  bailee  must  shake  them  every  30  days. 

27.  This  law  applies  only  when  the  bailor  is 
abroad.  If  the  bailor  is  in  the  same  land,  the  bail- 
ment shall  not  be  touched  without  the  consent  of  the 
bailor. 
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CHAPTER  CCXCIII. 
When  and  Where  a  Bailment  May  Be  Demanded. 

1.  The  bailment  cannot  be  demanded  except  in 
the  same  place  where  it  was  entrusted. 

2.  However,  the  bailee  can  return  the  bailment  to 
the  bailor  in  any  place  he  finds  him ;  and  even  if  the 
article  is  returned  by  force,  the  bailee  is  free  from 
liability. 

3.  If  the  bailor  entrust  the  bailment  in  a  popu- 
lated place  it  cannot  be  returned  in  an  unpopulated 
place.  The  bailor  can  say  to  the  bailee,  "The  bail- 
ment must  be  at  your  risk  until  you  return  it  to  me 
in  a  populated  place." 

4.  However,  if,  at  the  time  he  entrusts  to  him  the 
bailment,  the  bailor  says,  "I  will  go  to  the  wilder- 
ness/' and  the  bailee  answers,  "I  will  go  to  the  wild- 
erness too";  then  he  is  permitted  to  return  the  bail- 
ment in  an  unpopulated  place. 

5.  If  the  bailor  entrust  the  bailment  for  a  certain 
time,  then  the  bailment  cannot  be  returned  before 
that  time. 

6.  If  a  man  entrust  his  bailment  to  his  comrade 
and  the  bailor  goes  abroad  and  afterwards  the  bailee 
wants  to  go  abroad  too,  he  is  permitted  to  return  the 
bailment  to  the  Court  and  he  is  free  from  liability. 

7.  Because  we  cannot  force  the  bailee  to  be  there 
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on  account  of  the  bailment,  and  as  it  is  impos- 
sible for  him  to  carry  the  article  abroad  on  account 
of  the  danger,  therefore,  he  is  permitted  to  return 
the  bailment  to  the  Court  and  the  Court  will  entrust 
them  to  trustworthy  men. 

8.  If  the  bailee  returned  the  bailment  to  the 
bailor  through  a  messenger,  he  is  responsible  until 
the  bailment  comes  in  the  hands  of  the  bailor,  be- 
cause the  bailor  does  not  appoint  him  an  agent ;  there- 
fore, if  the  bailee  wants  to  take  in  return  the  bail- 
ment from  the  agent,  he  is  permitted  to  do  so. 

CHAPTER  CCXCIV. 

1.  If  the  bailor  demands  the  bailment  from  the 
bailee  and  he  denies  it,  if  he  afterwards  finds  that  he 
has  it,  and  an  accident  happens  to  the  bailment,  he  is 
liable  to  pay  for  it. 

2.  This  law  applies  only  when  witnesses  testify 
that  at  the  time  when  he  denied  the  bailment  it  was  in 
his  possession. 

3.  If,  however,  he  is  no  witness  of  their 's,  he  is 
not  liable;  because,  maybe,  the  bailment  is  lost  and 
the  bailee  says,  '  ' 1  will  deny  it,  and  afterwards  when 
I  find  it  I  will  admit  it  and  then  return  it." 

4.  If  he  claims  that  the  bailment  was  stolen  or 
lost  in  his  place,  if  it  is  possible  to  get  witnesses 
in  this  place  he  must  prove  his  innocence  with  wit- 
nesses. 
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5.  If  he  fails  to  do  so  he  must  pay,  and  if  it  is  im- 
possible in  that  place  to  get  a  witness,  he  must  take 
an  oath  to  that  effect,  and  we  must  impose  in  that 
oath  that  it  did  not  happen  by  gross  negligence,  only 
he  guarded  it  according  to  the  law  of  guarding. 

6.  If  the  bailment  was  stolen  by  accident,  and 
afterwards  the  thief  is  caught,  whether  he  received 
compensation  or  not  before  he  takes  the  oath  of  the 
guardian,  he  must  demand  the  bailment  from  the 
thief;  and  if  he  caught  the  thief  after  he  took  the 
oath  of  the  guardian  if  the  bailee  did  not  receive 
compensation,  he  is  free  from  demanding  it  from  the 
thief ;  and  if  he  does  take  compensation,  then  he  must 
demand  the  bailment  from  the  thief. 

7.  A  was  a  broker  for  B  to  loan  money  to  C  for  a 
certain  length  of  time,  and  he  received  his  commis- 
sion, and  after  the  time  expired  C  failed  to  pay; 
A  is  bound  to  help  B  in  any  way  that  he  can  to  re- 
cover his  money.  The  same  rule  applies  to  a  mar- 
riage broker. 

CHAPTER  CCXCV. 

When  the  Guardian  Pays  for  the  Bailment. 

1.  A  man  is  a  guardian  without  compensation 
when  he  says:  "I  will  pay  for  the  article  that  was 
stolen  or  lost."  According  to  the  law  he  can  be  free 
with  an  oath  that  so  and  so  happened  to  the  bail- 
ment if  the  bailment  is  such  things  that  can  be  found 
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often  in  the  market ;  e.  g.,  fruit,  wool  or  flax,  blankets 
or  beams  without  decoration,  etc. ;  then  he  pays  and 
is  free  from  any  oaths  (Maimonides) . 

2.  If,  however,  the  bailment  is  such  a  thing  that 
cannot  be  found  often  in  the  market,  e.  g.,  cow,  or  any 
antique  that  is  not  possible  to  buy  for  money,  then 
the  guardian  can  be  suspected  of  misrepresentation ; 
therefore,  he  must  take  an  oath  that  the  bailment 
is  not  in  his  possession,  and  afterwards  he  pays  for 
the  bailment. 

3.  The  same  law  applies  to  all  guardians,  e.  g., 
borrower  or  hirer,  as  guardian  with  compensation, 
when  the  bailment  is  lost,  and  he  is  bound  to  pay. 
If  the  owner  claims  that  the  article  was  of  value, 
e.  g.,  one  hundred  zuz,  and  the  bailee  says  fifty  zuz, 
then  the  bailee  must  say  in  his  oath  what  was  the 
value  of  the  bailment. 

4.  If  the  bailee  paid  for  the  stolen  article,  and 
afterwards  they  caught  the  thief,  and  the  bailment 
article  is  worth  more  than  before,  the  difference  in 
price  belongs  to  the  guardian.  However,  if  such  ad- 
vances come  from  the  body  of  the  bailment,  e.  g.,  wool 
grows  on  the  sheep,  or  the  cow  has  a  calf,  these  ad- 
vances belong  to  the  bailor. 

5.  If  the  bailment  is  of  the  value  of  a  perutha,  the 
guardian  is  entitled  to  his  oath  on  them,  and  it  is  not 
necessary  to  have  an  admission  or  denial  to  a  part 
of  the  claim. 
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6.  Some  authorities  say  that  the  oath  of  the  guar- 
dian should  not  be  less  than  the  value  of  two  moea 
silver. 

CHAPTER  CCXCVI. 

If  the  Bailor  Gives  the  Bailment  to  the  Bailee 
In  the  Presence  of  Witnesses  and  After- 
wards the  Bailee  Denies  or  Claims  That 
It  Is  Stolen  or  Lost. 

1.  If  a  man  gives  for  guarding,  or  borrows  or 
hires  the  article  in  the  presence  of  witnesses,  or  not, 
it  makes  no  difference  in  law  whether  he  admits  him- 
self that  it  was  in  trust,  or  borrowed,  or  hired,  and  he 
pleads  that  it  was  stolen  or  lost,  he  is  liable  to  take 
the  oaths  of  the  guardian. 

2.  According  to  this  law,  if  a  defendant  makes 
any  plea,  when  he  might  have  falsely  made  a  better 
one,  he  must  be  believed,  because  if  he  had  desired  to 
plead  falsely  he  would  have  made  the  better  plea. 
This  applies  to  a  case  where  he  would  be  required  to 
pay  money,  but  not  when  he  is  required  to  take  an 
oath. 

3.  Some  authorities  hold  that  the  same  idea  of 
law  is  applied  to  make  a  defendant  free  from  oath. 

4.  If,  however,  the  bailee  pleads  that  he  was  not 
entrusted,  or  that  he  returned  the  bailment,  then  the 
bailee  must  take  a  rabbinical  oath  and  he  is  freed 
from  liability. 
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5.  Even  if  the  bailee  was  entrusted,  or  hired,  or 
borrowed  the  article  and  gave  a  receipt  for  it,  and 
he  pleads  that  he  returned  the  article  without  re- 
turning the  receipt  for  it,  then  he  is  believed  if  he 
takes  a  guardian  oath,  because  the  evidence  of  Migy 
if  he  won't  tell  a  lie  he  can  say  that  the  article  was 
stolen  or  lost.  If  he  is  a  guardian  without  compen- 
sation, or  accident  happened  to  the  article  if  a  guar- 
dian with  compensation,  or  the  article  is  destroyed 
on  account  of  work,  the  same  if  he  was  pleading,  he 
must  take  an  oath;  also,  he  must  take  an  oath  just 
now. 

CHAPTEE  CCXCVII. 

If  the  Bailee  Denied  the  Bailment  Even  the 
Bailor  Gives  Some  Mark. 

1.  If  a  man  gives  his  comrade  a  bailment  not  in 
the  presence  of  a  witness,  he  then  can  plead,  "I  did 
not  receive  anything  from  you" ;  even  if  the  bailee  is 
not  rich  enough  to  have  such  articles  and  the  bailor 
places  a  mark  upon  them,  he  is  believed,  because  he 
can  say  that  he  bought  the  article  from  another  one ; 
therefore,  he  is  believed  in  his  plea  that  he  did  not 
receive  anything  (Baba  Bathra  45). 

CHAPTER  CCXCVIII. 

1.  If  the  bailment  was  stolen  or  lost  and  the  bailee 
says,  "I  do  not  know  how  much  it  was  worth,"  and 
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the  bailor  said  it  was  worth  a  certain  sum,  if  the 
article  was  lost  or  stolen  while  in  his  care,  the  bailee 
must  pay  for  same ;  6.  g.,  he  gives  him  in  storage  a 
bag  full  of  money  and  on  account  of  the  bailee 's  gross 
negligence  it  was  lost  or  stolen,  and  the  bailor  claims 
that  there  were  two  hundred  denarii  in  the  bag,  and 
the  bailee  admitted  that,  "I  know  that  there  was 
money  in  the  bag,  but  I  don't  know  how  much 
money,' '  therefore,  the  bailee  is  liable  to  pay  the 
amount  that  the  bailor  claims,  because  he  is  bound  to 
take  an  oath,  and  he  cannot  swear  because  he  is  un- 
certain; therefore,  he  must  pay  for  same  the  same 
amount  that  the  bailor  claims  was  contained  therein, 
if  there  were  such  things  which  the  owner  of  the  bag 
possibly  had  (Baba  Kama  62). 

2.  If  a  father  died  and  he  left  to  his  son  a  bag, 
bound  and  sealed,  and  the  son  takes  the  bag  and 
places  it  in  charge  of  his  comrade,  and  the  bailee,  be- 
cause of  gross  negligence,  loses  it,  and  the  bailor  says, 
"I  do  not  know  what  was  in  the  bag,  whether  it  was 
diamonds  or  a  necklace,"  and  the  bailee  says,  "I  also 
do  not  know  what  was  in  the  bag,  maybe  only  pieces 
of  glass,"  then  the  guardian  must  swear  that  the  bail- 
ment is  not  in  his  possession,  and  he  must  pay  the 
value  of  glass  (Rashbo). 

CHAPTER  CCXCIX. 

1.  If  two  bailors  give  a  bailment  to  one  bailee  and 
one  comes  along  demanding  his  part,  he  can  be  re- 
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fused  till  the  others  come.  This  law  applies  when 
the  other  is  not  in  the  same  city.  If  he  is  in  the  same 
city  he  can  take  his  part  (Ketuboth  94). 

CHAPTER  CCCI. 

The  Law  of  Guardian  Is  Not  Applied  to  a  Case  of 
Real  Property  or  Charity — The  Bailee  Is  Not 
Bound  to  Take  an  Oath  for  Same. 

1.  If  one  undertakes  to  guard  any  product  stand- 
ing in  the  field,  not  ready  to  be  gathered,  and  after- 
ward the  product  is  stolen,  he  is  not  liable  to  pay,  ac- 
cording to  the  law  of  Thora,  but  must  lose  his  com- 
pensation, except  when  he  can  prove  that  he  guarded 
according  to  the  rule  of  guarding  (Baba  Mechia  56). 

2.  If  a  man  places  money  in  storage  that  has  been 
collected  for  charity  work  or  to  release  a  prisoner, 
and  on  account  of  the  gross  negligence  of  the  bailee 
it  was  stolen  or  lost,  he  is  not  liable,  because  there  is 
no  claimant  for  the  money  (Baba  Kama  93). 

3.  However,  if  it  was  collected  for  a  certain  poor 
man  or  for  a  certain  prisoner,  then  he  is  liable  to  pay 
if  it  is  lost  through  gross  neglect,  and  he  must  swear 
if  he  got  the  same  according  to  the  law  of  guarding 
(L.  c.) 

4.  If  the  money  or  the  vessel  was  given  to  the 
guardian  for  destroying,  and  after  on  account  of 
gross  negligence  it  was  stolen  or  lost,  he  is  not  liable. 
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However,  if  the  article  or  the  money  came  to  him  for 
guarding  and  after  a  while  the  bailor  commences  to 
destroy  the  article,  he  is  liable,  except  when  he  stipu- 
lated that  he  will  not  be  liable  for  same  (L.  c.) 

CHAPTER  CCCII. 

The  Law  of  Guarding  Is  Applicable  to  Either  a 
Man  or  Woman. 

1.  If  the  bailee  or  bailor  is  a  man  or  woman,  the 
same  law  is  applied  to  both  (Baba  Kama  15). 

2.  If  a  minor  places  in  storage,  or  loans  to  a  man 
of  age,  and  later  if  the  article  was  stolen  or  lost,  it  is 
disputed  by  the  law  if  the  bailee  is  bound  to  take  an 
oath  for  the  claim  of  the  minor  (L.  c.) 

CHAPTER  CCCIII. 
The  Law  of  Compensation  Guardian. 

1.  The  compensation  guardian  cannot  be  liable  for 
the  bailment  instrusted  to  him  unless  he  made  some 
manner  of  settlement  (mechicho)  (Baba  Mechia  93). 

la.  If  a  man  send  the  other  to  carry  something  to 
a  certain  place,  and  in  the  meantime  he  send  him  a 
gift,  he  is  considered  a  compensation  guardian. 

2.  R  says  to  B,  "You  have  the  article  for  sale, 
give  it  to  me  and  I  will  work  for  you  for  the  value  of 
same,"  and  B  says,  "You  can  have  the  article  for  a 
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low  price  and  the  balance  belongs  to  you,"  and  R  re- 
ceives the  article  and  was  silent,  and  afterward  the 
article  was  stolen  or  lost,  R  is  liable. 

2a.  The  compensation  guardian  is  liable  for  gross 
negligence,  and  if  the  article  is  stolen  or  lost,  if  the 
article  was  stolen  or  lost  by  accident,  he  is  not  liable 
(Baba  Mechia  93). 

3.  What  is  an  accident  ?  If  an  armed  robber  come 
to  a  shepherd  and  catch  his  sheep,  even  if  the  shep- 
herd is  also  armed,  the  shepherd  is  not  liable  to  pay 
for  the  sheep,  because  the  robber  is  more  powerful 
than  the  shepherd  (L.  c.) 

4.  If  the  house  where  the  bailment  is  kept  is 
burned  by  fire  and  nothing  was  saved,  if  the  com- 
pensation guardian  was  able  to  save  the  bailment, 
he  is  liable ;  if  he  is  not  able  to  save  it,  he  is  not  liable 
(Mordecai). 

5.  If  the  compensation  guardian  is  sure  that  the 
bailment  is  burnt,  then  he  can  swear  that  it  so  hap- 
pened and  he  is  free  from  liability ;  if  he  is  in  doubt 
that  the  bailment  is  burnt,  he  is  not  permitted  to 
swear  that  it  is  burnt,  because,  maybe,  some  thief 
came  in  and  stole  the  bailment,  and  he  is  liable  to  pay 
for  it ;  except  when  he  can  prove  that  the  thief  was 
armed,  then  he  is  not  liable  (L.  c.) 

6.  If  a  wolf  devoured  a  sheep,  if  it  was  only  one 
wolf,  the  shepherd  is  liable  to  pay  for  it ;  if  the  sheep 
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was  devoured  by  two  wolves,  he  is  not  liable  (Baba 
Mechia  93). 

7.  If  two  dogs  devoured  the  sheep,  even  if  they 
come  from  different  directions,  he  is  liable ;  if  there 
were  more  than  two  dogs,  he  is  not  liable  (L.  c.) 

8.  If  the  shepherd  tried  to  save  the  sheep  and 
was  not  able,  he  must  take  an  oath  stating  that  he 
tried  to  save  the  sheep,  and  he  is  not  liable  (Tur). 

9.  If  a  lion,  elephant,  bear  or  snake  devoured  the 
sheep,  if  they  come  themselves,  he  is  not  liable ;  how- 
ever, if  he  moved  the  flock  to  a  place  where  armed 
robbers  cannot  harm  them,  he  is  liable  (L.  c.) 

10.  If  the  shepherd  finds  the  thief  and  he  starts 
to  fool  with  him  and  he  says  to  him,  "We  are  in  that 
place,  and  we  have  so  many  shepherds  and  so  much 
ammunition  we  have  no  fear  of  you,"  and  afterwards 
the  robbers  come  and  capture  the  sheep,  he  is  liable 
(L.  c.) 

11.  If  the  shepherd  was  able  to  save  the  sheep 
through  another  shepherd's  kindness,  or  sticks,  and 
he  does  not  do  so,  he  is  liable  (L.  c.) 

12.  However,  if  he  can  receive  protection  with 
compensation,  he  is  not  liable,  if  he  is  a  shepherd 
without  compensation  (L.  c.) 

13.  If  he  is  a  shepherd  with  compensation,  even 
if  he  has  to  spend  the  value  of  the  sheep  to  save  them, 
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he  must  do  so.  And  he  is  entitled  to  surrender  his 
cost  from  the  owner  of  the  sheep.  And  if  he  does  not 
do  so  he  is  liable,  under  the  law,  of  gross  negligence, 
and  he  must,  therefore,  pay  for  it  (L.  c.) 

14.  If  the  shepherd  demands  a  certain  sum  for 
the  expense  of  saving  the  sheep,  he  must  take  an 
oath  before  he  receives  his  claim  (Ketuboth  80). 

15.  If  the  shepherd  left  his  flock  and  he  comes 
to  the  city,  either  in  the  time  when  all  the  shepherds 
come,  or  before  the  time,  and  a  wolf  comes  in  and 
devours  the  sheep,  we  must  consider  if  he  was  there 
he  could  save  them  through  other  shepherds,  or  sticks, 
he  is  liable,  and  if  he  was  there  and  could  not  save 
them,  he  is  not  liable  (L.  c.) 

16.  Other  Sages  hold  that  if  he  come  in  the  city 
not  in  the  regular  time,  he  is  liable,  even  if  the  sheep 
were  devoured  by  accident  (Tur). 

17.  If  a  shepherd  moves  the  flock  over  a  bridge, 
and  one  chases  the  other  in  the  water,  he  is  liable, 
because  he  must  send  each  sheep  over  the  bridge 
separately  (L.  c.) 

18.  If  a  cow  dies  naturally,  he  is  not  liable ;  if  it 
was  through  his  fault,  e.  g.,  if  he  kept  the  cow  in  a 
very  cold  or  hot  place,  he  is  liable  (L.  c.) 

19.  If  the  shepherd  kept  the  cow  in  his  hands,  and 
she  breaks  away  from  him  to  go  to  the  top  of  the 
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mountain,  and  she  falls  down  and  kills  herself,  he  is 
not  liable  (Baba  Mechia  36). 

20.  If  the  shepherd  raises  the  cow  up  the  moun- 
tain, or  if  she  goes  up  herself,  and  the  shepherd  was 
able  to  hold  her  up,  and  he  does  not  do  so,  and  she 
falls  down  and  breaks  a  leg  or  gets  killed,  he  is  liable 
by  the  law  of  gross  negligence  (L.  c.) 

21.  If  the  shepherd  raises  her  up  to  the  top  of 
the  mountain  and  she  died  naturally,  or  if  she  goes 
out  of  the  vault  and  she  died  there  naturally,  he  is 
not  liable  (L.  c.) 

22.  If,  however,  she  was  stolen,  and  afterwards 
she  died  while  in  the  thief's  house,  he  is  liable  (see 
Chapter  291;  L.  c.) 

CHAPTER  CCCIV. 

1.  If  a  man  moves  a  barrel  from  one  place  to 
another,  and  the  barrel  breaks,  he  is  not  liable  (Baba 
Mechia  82). 

2.  If  two  men  remove  one  barrel  which  is  too 
heavy  for  one  and  too  light  for  two,  and  they  break 
it,  if  they  can  prove  with  witnesses  that  it  was  not 
on  account  of  gross  negligence,  then  both  must  pay 
half  of  the  value  of  the  barrel  (Maimonides). 

3.  In  that  case,  if  that  happened  in  a  place  where 
it  is  impossible  to  obtain  witnesses,  then  both  must 
swear  that  it  was  not  on  account  of  gross  negligence, 
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and  they  must  pay  half  of  the  value  of  the  barrel 
(L.  c.)  ' 

4.  If  one  undertakes  to  remove  a  heavy  barrel 
which  is  too  heavy  for  one,  and  he  breaks  it,  he  is 
liable  to  pay  for  the  whole  barrel  (L.  c.) 

5.  Some  authorities  say  that  he  must  pay  only 
half  of  the  value  of  the  barrel  (Tur). 

6.  If  a  bundle  carrier  is  hired  by  a  storekeeper  to 
carry  a  barrel  of  wine,  and  he  breaks  it,  in  that  event 
he  is  liable  to  pay. 

7.  If,  on  a  fair  day  the  barrel  would  be  worth 
four  denarii  and  another  day  three  denarii,  if  he 
pays  on  the  fair  day,  the  bundle  carrier  is  bound  to 
pay  four  denarii,  or  he  can  return  a  barrel  of  wine ; 
if  he  pays  on  another  day,  he  must  only  pay  three 
denarii.  However,  if  the  storekeeper  has  on  the  fair 
day  enough  wine  for  sale,  he  can  pay  him  only  three 
denarii  (Baba  Mechia  99). 

8.  In  that  event  the  bundle  carrier  can  deduct 
from  the  amount  the  expense  to  make  the  hole  in 
the  barrel  and  the  expenses  of  the  retail  sale  of  the 
wine. 

9.  Some  authorities  say  if  the  loss  happened  on 
the  fair  day,  even  if  he  pays  him  on  another  day,  he 
must  pay  four  denarii,  and  he  cannot  return  another 
barrel  of  wine  (Tur). 
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10.  If  the  loss  happened  on  another  day,  even  if 
he  pay  them  on  the  fair  day,  he  must  pay  them  only 
three  denarii  (L.  c.) 

11.  Compensation  guardian  if  he  was  appointed 
for  a  certain  length  of  time,  and  when  that  time  has 
expired,  if  the  bailment  afterwards  is  lost  or  stolen, 
he  is  considered  in  law  as  guardian  without  compen- 
sation, and  he  is  not  liable. 

CHAPTER  CCCV. 

1.  If  the  guardian  denies  the  bailment  or  he 
claims  that  it  was  lost  by  accident  or  stolen. 

2.  If  the  bailor  claims  of  the  guardian  that  he 
used  the  bailment  and  damaged  it,  etc.,  and  the  guar- 
dian denied  it,  then  he  must  take  an  oath  and  he  is 
not  liable. 

3.  If  the  guardian  pleads  that  the  cow  was  lost 
by  accident,  if  this  happened  in  a  place  where  it  is 
possible  to  get  witnesses,  he  must  prove  his  innocence 
by  witnesses ;  if  he  fails  to  do  so,  in  such  a  case  he  is 
liable  (Baba  Mechia  83). 

4.  If  it  is  impossible  to  get  a  witness  in  that  place, 
he  must  take  an  oath,  and  include  in  his  oath  that  he 
did  not  use  the  bailment,  and  that  it  is  not  in  his 
possession,  then  he  is  not  liable  (L.  c.) 

5.  If,  however,  he  pleads  that  the  cow  was  stolen 
or  he  says  that  it  is  gross  negligence  and  he  will  pay 
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for  it,  he  must  swear  that  the  bailment  is  not  in 
his  possession  (L.  c.  34). 

6.  If  the  cow  was  stolen  by  armed  robbers,  and 
afterwards  the  robbers  were  caught,  the  guardian 
must  pay  for  the  cow  to  the  owner,  and  he  can  de- 
mand from  the  robbers  that  amount,  even  if  he 
caught  the  robbers  after  he  takes  the  oath  of  the 
guardian,  so  long  as  he  caught  the  robbers,  he  must 
pay,  and  he  must  demand  the  amount  from  the  rob- 
bers (Baba  Kama  108). 

7.  If  the  owner  of  the  bailment  was  in  the  em- 
ploy of  the  bailee  at  the  time  the  bailor  makes  a 
manner  of  settlement  (mesicho),  and  afterwards  the 
bailment  is  lost,  even  by  gross  negligence,  he  is  not 
liable  (see  Chapter  291). 

8.  If  the  guardian  make  a  condition  to  be  respon- 
sible even  for  accident,  or  he  makes  a  condition  to 
be  not  liable  for  stolen  or  lost  articles,  or  to  be  free 
from  oath,  the  condition  must  be  fulfilled  (Baba 
Mechia93). 

9.  If  a  man  says  to  another,  "  You  watch  my  arti- 
cle and  I  will  watch  yours  at  the  same  time, ' '  if  one 
is  lost,  even  by  gross  negligence,  he  is  not  liable. 
However,  if  he  says,  6 '  You  guard  my  article  to-day, 
I  will  guard  your  article  to-morrow,"  he  is  consid- 
ered a  compensation  guardian,  and  he  is  liable. 

10.  If  R  says  to  B,  "Lend  me  your  coat,  because 
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it  is  lighter;  I  will  lend  you  my  coat,  because  it  is 
too  heavy,"  and  afterwards  the  light  coat  is  stolen 
by  R,  R  is  entitled  to  have  his  coat  (See  Chap.  291). 

CHAPTER  CCCVI. 

All  Workingmen  Are  Considered  Compensation 

Guardians. 

1.  If  a  man  gives  his  coat  to  a  tailor  to  repair, 
and  it  is  lost  or  stolen,  the  tailor  is  liable  (Baba 
Mechia  80). 

2.  If,  afterwards  when  it  is  finished,  the  tailor 
notifies  the  owner  to  take  the  coat  and  pay  for  it, 
if  afterwards  it  is  stolen  or  lost,  he  is  not  liable. 
If,  however,  he  says,  "Pay  for  it  and  take  your 
coat,"  and  afterwards  it  is  stolen  or  lost,  he  is  liable 
(L.  c.) 

3.  If  a  man  gives  to  a  carpenter  a  bureau  or 
dresser  to  repair,  and  the  carpenter  breaks  it,  he 
must  pay  for  it  (Baba  Kama  98b). 

4.  If  he  gives  wood  to  the  carpenter  and  he  makes 
a  bureau  or  bookcase,  and  after  it  is  finished  he 
breaks  it,  he  must  pay  the  value  of  the  bureau  or 
bookcase  (L.  c.) 

5.  If  a  man  gives  wool  to  a  dyer  for  dyeing  and 
he  puts  it  in  a  boiler  and  he  boils  it,  he  must  pay  for 
the  wool.  However,  if  it  is  only  spoiled,  or  he  says 
make  it  black  and  he  dyed  it  red,  or  vice  versa,  if  the 
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benefit  is  more  than  the  expense  the  dyer  can  receive 
only  the  expense;  if  the  expense  is  more  than  the 
benefit  the  dyer  can  receive  only  the  amount  of  the 
benefit  (Baba  Kama  100b). 

6.  If  the  owner  says  to  the  man,  "Pay  me  for  my 
wool  or  wood,"  that  is  not  effective  (Maimonides). 

7.  If  the  workingman  says,  "I  will  pay  you  for 
the  wool  or  for  the  wood, "  that  is  not  effective  (L.  c.) 

8.  If  a  man  gives  flour  to  a  baker  for  making 
bread,  and  he  spoils  the  bread,  he  is  liable  to  pay  for 
it  if  he  receives  compensation ;  if  not,  he  is  not  liable 
(L.  c.  99). 

9.  If  a  man  gives  coin  to  a  banker  for  inspection, 
and  the  banker  says  that  it  is  good,  and  afterwards 
it  is  found  that  it  is  not  good,  if  the  banker  received 
compensation  for  it,  he  is  liable  to  pay,  even  if  he  is 
an  expert ;  if  he  does  not  receive  compensation,  he  is 
not  liable  (Baba  Kama  99). 

10.  If  he  is  not  an  expert,  he  is  liable,  even  if  he 
has  received  no  compensation,  if  he  says  that  "I 
depend  upon  you"  (L.  c.) 

11.  If  a  man  planted  a  tree  for  the  city  or  he  is  a 
city  clerk,  and  he  makes  a  mistake,  he  can  be  dis- 
charged without  being  notified. 

12.  If  a  man  is  hired  to  write  a  book  of  law  for  an- 
other, and  mistakes  are  found  in  it,  and  the  employer 
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must  hire  a  corrector  to  correct  it;  if  the  mistakes 
are  ordinary  ones,  the  writer  is  not  liable  to  pay  for 
the  corrector;  if  they  are  not  ordinary  ones,  he  is 
liable  to  pay. 

QUESTION  OF  LAW. 

A  gave  an  order  to  B  to  send  him  a  gallon  of  wine 
for  the  sum  of  $2,00.  B  sends  the  wine.  A  used  it  up. 
B  later  sent  a  bill  for  $4.00.  A  claimed  that  he  only 
asked  for  $2.00  wine.  B  answered:  "I  forgot  that 
you  said  that  you  only  wanted  $2.00  wine."  Is  A 
liable  for  the  extra  sum  of  $2.00  or  not? 

Answer:  A  must  pay  two-thirds  for  the  $2.00 
claim,  $1.33  1/3.  (See  Jewish  Code  of  Jurispru- 
dence, Chapter  53,  Baba  Kama,  p.  112.) 

If  a  man  should  have  sickness  in  his  family  and 
calls  in  a  doctor  during  the  night  for  the  patient,  the 
doctor  leaves  a  prescription  which  is  to  be  filled  that 
day.  The  man  taking  the  prescription  to  the  drug- 
gist has  it  filled,  and  after  the  next  day  he  finds  that 
he  has  been  overcharged  for  same.  He  can  claim  for 
the  overcharge  (see  Yora  Deo,  Chapter  336). 

If  a  doctor  was  called  in  for  a  patient  and  he 
charged  a  certain  large  sum  for  his  visit,  there  is  no 
clai  mf  or  overcharging,  because  every  man  is  entitled 
to  charge  for  his  knowledge. 

If  a  man  insured  the  house  or  the  life  of  another 
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man  without  the  consent  of  the  owner  or  the  man  in 
a  place,  that  it  is  the  rule  to  have  the  right  to  do  so 
without  the  presence  of  the  applicant.  Afterwards 
the  house  is  burned  or  the  man  dies  and  the  owner 
or  the  heirs  claim  the  insurance,  and  would  like  to 
return  the  expense,  and  the  payer  claims  the  insur- 
ance too,  the  insurance  money  belongs  to  the  man 
who  paid  the  insurance  (Ndorin  36). 

A  bought  an  article  of  B  on  credit  (thirty  days' 
time),  and  in  the  meantime  sells  it  to  C  for  cash.  At 
the  expiration  of  time,  A  is  unable  to  pay  for  the 
article;  B  cannot  recover  from  C  (Jewish  Code, 
Chapter  117). 

The  Beckoning  of  Money  in  Olden  Times. 
C  'Cor  is  2  Mono ;  One  Zuz  is  12  Pundens ; 

Mono  is  60  Shekels ;  Diner  is  6  Moeas ; 

Shekel  is  25  Salas ;  Moea  is  2  Pundens ; 

Half  Sala  is  a  Baca  and  a    Punden  is  2  Iserin ; 

quarter  of  a  Zuz ;  Iser  is  8  Perutes ; 

Sala  is  4  Zuzim ;  768  Perutes  in  a  Sala. 

(Baba  Kama  36;  Baba  Bathra  7). 
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□nnaym  ft  ^8  pi  niD^  'o  tr»8  8in  -p  nftm  ytd  n:tyD 
♦na1?  pomp  p  ^  iar       "7D  .na^  DYip  p  .ma1?  m^m  n8 
pn»m  .pn8^>  jwip  na     nam       to  .proft  ntrnp  nan 
paTip  idt  ^xi*  i*ftrua  Dmpn  to  ftton  n?  .a»n  *n*ft  pomp 
•<i"dp  *nna  am)  la^m  wx*n  to^  cmp  a8m 
D^ta>  ■>£)  n*7«  w»  i«  nn8a  n^t?  ^  dw  *s  ft  nn^  n"n 
.pn8      n^n:  nnan  nnmn  .  ftmn  Di^n  '*m  ^"n  d^ddm 
.(>"3P  Nnna  am) 

*s  5tDU       am  ^oa:a  D>:tr  ^  ^lata  moan  :n:tr» 
nmaa)    .prmoaa  ^i8na  sfti  natra  ^i:  wki  can  <oaja 
no  .ip^na  isy  ftb*i       i:p8  ">n8  nr  ,p8j  *aa  n?  n»i8n  :n:tro 
♦ioy  vn«  itrp  nn8  qip»»  □•'Da:  ft  fts:  piptrt  voa:  nrm 
,(Y'5p  Knna  km) 
nft  *iD8  .ft  jfts  V'x  win  •od  8n8  nft  8D8  pow  na  no 
a^nan  n&8p       nft  n&8  ,8nDn  am  rpDp5>  8n8      8:ym  81? 
jp?  novin  8to  8X">ty  nzftD  /iniTan  8^>  Dm  vn»  n8  cpi*  na«n 

ay>x£  Nnn)  .jpT  nDTina  8ai 
vd  18  ,na  t^ty  mpna        Mito  ts»«  n&i8n 
■>"n  .nmna  ama&>  no     mnnty  ,Dfta  n&8  8^  ,p  tr»t?  mp»a 
"•d  tyi  »}*D"p  man  itmft  *i*ntp  *d     id«  D8  nsi8  npina  p 
*norPD  mom      n^ia  —  pa^p  man  p«  itmift  «»i8n  pat? 

.(?"t>  Nina  ann)  ^:np  ^am 
■ntyy  nt^yt^  no  Ma  n8  mm  onn«^  voaa  anian  :  mm 
v:a  vn  8^  D8  nai8  ^"a^n  nm:  D^an  nn  ^8  8^8 

.(i'^p  8iri2  km)  aito1?  mar  nmt^a  dot 
8tyjn  DnDi8  n"ai  naina  ^itam  Ktwn  Dnoi8  t^"a  na^D 
Tni  8^  nniDn  nny  onnnn  tr"a  on^  iid8  .naina  Km  8^i 
.ma  ^y  n^nft  pa:a:  pn«n  ]  w  w^xo  n"a  nn1?  iiD8  ?^pn  jidd 
8^n  D8ty  n^  ama  «inty  "nD1?:  naina  nsan  afrn  ty"a  on1?  iiD8 
.t^"a  naia  mmn^  n"a  inrni  •'aft  amaty  no  fttsn  nn«^ 
.(t"^p  niErp) 

^8iD^  ,i"»Da:^  amp  |to  pa  n»8  an  natr:ty  ^latr  iDnw 
•»a  ,]HniDT  ^fta  8^  y"a  notr  ia  lyDtrtra  anp  onmo  id« 
•rt  n^asn  8d^t  jnmo  ^8  id8  an  ,nDty  ia  nyDtr  8^a  ^ftu 
.t»dsd  8^  on8a      p^D^tr  no  nD8i  p^a  jnniD  nD8  ^iditi 

•»"y  ]>o:nsnD  Dftran  ]w  D^Dpi  Dftn:  D^a  n^n  mtro 
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wtw  .mtrn  pp^nn  s^k  .Dftvun  juitu  Dutapn  MDpn 
yra  jwu  uk  nn  Qutap  now  dni  Dutspn  ikb*  Dftvun 
•jm  jnuiK  on1?  put?  no  Nto  »dh^  ^your  p«  cn«  DnKtwty 
nutspn  *"y  mos-iano  nftran  p«  nutDpi  nftru  nun  nun 
nwtw  law  nn  nutap  now  dki  ,nftran  >"y  nuiru  nutapn  aft 
mnn»  aunm  nunn  n&in  n?  ,jn^  j^you?  p»  jn«  ]n«twts>  t™ 
.(b"5p  *nro  *on)  .nunn  nuiru  Dunn  *"y  nuiru 
mooin  n»  n^na  imntrn  Dutapi  o^n:  Dun  nun  n^D 
ptowi  jwiy  uk  nn  «n«  nuna>  no  i*n  tick  dk  yxDN^  imntt>n 
.yxDK1?  nmntrn  conm  n«  nmntrnt?  ntswn  pi  >pxy^>  imnwn 
nmntwi  ntawi  nanjj  uk  nn  ftyn  ft  nunt?  no  iNn  mow  d« 

.(Y'dp  *nnn  Nan)  .noxy^ 
tytr  nm  ]^  pftyt?  nm  ip^nar  pn»n  k"i  now  fcftiy  ~idni 
j*k  jnftyt?  no  t|»  o^oys  nbs  nn  -idn  p*>num  pun 

♦nft^D  pynntrti  m^>  «nui  vjk  ^vun  »-ft  nnntya  pat? 

nop  am) 

jrpnK  ^onjn  pftn1?  itfnt?  d^ditp  ^«ioty  new  pm  m  ids 

dki  ^ns>  p^n  D»-ft  onnm  niDsnDisx  nri?  jn^yo  Y'n 
nn  nn  D"*n  nino^  Dftim     ftnan  dk  id«  J"m  mmtf  oftim 

.(n"D  p^np)  j"nn  nn^m  na*  Y'n 
Dsntaiss  puw  n^Dtr  ik  n"yn       inDDty  □"•dtp  mtflo 
vrona  >yntt»  Dnaim  uik  wuw  dbiibisk  .jn^niTs  ntry'?  nm 
.(n"j  pcu)  .nnta  pi  .omnn  tp^n  idik  ^xtr  «n«  -yna"  «■?  Y'n 
uty  K"ta>n  oun  ft  tp*  p  d«      rrcni  nnso  dik  ^n,» 

.(n"d  nionO  Dxm  nnp:i  nnr  io«3ty  nnp:i  nnt  «"nm  onnr 
kxd  «^  «n"n7  inn  «^n^i  n"n  nn       din  c^y1? 

nn      nnn  ftra  nn  nxd  «^  nnn  ftra  nn  «ty^  n"n  nn 
nn  nxd  «^  »npr«  ^«na  nn      nT»o:n       nn  «xd  sft  ,m>D3^ 
.nwy^  nipu^n  HDto  nn  «^  np-rx  ^n^ 

onnr  -rn«  D^iy  mo^  pio^i  jmos  ]u-»nji  ]ntD»  n:w 

.(n"y  mono  mnp:  m«i 
in«  fjiyi  »-pn  n»nnn  pn  m«n  pn  y-un  nn«  T»Dsn^  iid« 
n"no  npft  DiDDn  toi  ^'inn  pn  "»"«n  j^n  omnia  in«i  d^«did 
mm  »nt^  nn  Tx>n  npft  didd  "ins*  d"idd  ft^ssi  Dips  ^nn 
.ppft  D'bm  |pn:  ik  o^nn  nnm  ins  s%n-.  run 
nr  nn  m^tf  nn  n"yn       i»  d-tk^  pnp^y  to  Din  nptron 
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.(K">P  '"I         TlDK  'D  5"n)  niDS 

pnrrD  nxtfm  mow  nWm  rmr  ntprm  n"ro  mos  pn 
l^fiH  ntyna  tos  .wirfi  "ynx  j^s  nxitoi  pso  st^i  nny  ds 

.(Y'n  mon\)  .s^in^  "px  pso  s^>s  nrs 
.^nn        atwn  «■?  w^v*?       w1?  ddi  jit^sn^  natw 
,*ma  rofrn  .Ktwn  s^>         kbw  nois  j":itn 

.(-i"d  mon>) 

ds   tos    ,ntyn^  mnio  nrun  n»nsi  ints>s  ns  tsnjusn 

ptr«n^  m?rt>  nmos  no  in  ntm:n  nns^>  ntsnpnj 

D^tsnn  nts^tr  rtf  t^tr  ny  Dn^nn  s^i  p^nn  s1?  nsnvi  n:ra 
nta>to>  p1?  wt?  ny  ist?:p  s^i  lonsn1*  s1?  ctaun  nst?  to  pi 
ins  nuo^s  nnsi  mtr™  nns  ^m^iyn  nnsi  m^inn  ins  D^trrn 
istw  moinsm  lons^  nisitnn  nsis  »"n  nionx  nnsi  msi&M 
mtwn  to  n»is  *"n  m  dj  n1^  msd.  rmn^nt?  nionsn  p  pn 
mono  Jpinsn  med  n^sn  p  fin  *icn*uv 
jrin  *?w  tos  noi  jitd  u«i  mnta  mntDi  «>i£S  ins  "snt?  nn 
nsin^  nton  nsi  pnn  nsi  nrt  non  ns  ^d^do  nto  ^  nos  is 
jm:  n"nsi  nnwn  ^  nyntr  ^mm  tnisi  nra  n^yn  fyim 
ruts*  «mi  D^twsn  pn  }b»  sin  D^n  pns  toi  mtosn  w  nynt? 
spni  dt>  D^t?  to  nton  p  j^tson  pyaiD  psi  nmn  pn 
.tfti  sns^s  tos  in1?  nntan  uwx  sn^n  nto  ^  nos  is  pn  5v  l'os 
.('i  mnmn) 

jnt?  pis  j:nvnn  pn  n"n»  po  mny  none  nmos^  i^s 
pt^np  ps  n"n»  ptr  jmsi  tw  mnnxi  pn  posin  pt^np  janmo 

('3  mono  .is:  niDnx  p^si  pn  posin 

□s  id^s^  ,nn  j^sin  ptrnp  psi  s>n  niny  'bton  tr"»s  nt^s 

(o"d  po^)  .13DO  id^  nanx  p«  nns  ntnp 
idisi  n^iis  nw  is  n&na  o^tr  ^en  n^  jm:  ?  is^  ^Drn 

('n  p^np)  nrn  ^  ntrnpo  ns  nn 
n:\s  t^is^  Diip  Donn  is  nnm  is       ntysn  ns  trrpon 

tr»s  ntrs1?  m:iTD  ppms  ids      norvs  n'^o1?  ^ntr 
^  mio  ^sio^  nos  .^s  nt^s1?  ni^itD  ppois  ps  nos  7Siotn 
ipn   inu  n^D  ms  |w  ^s1?  D^itrsnn  o^in  ntr^trn  sns 
nss  nn  <nD#  m  iyot^  s^n      ^>to  s^  y"n  notr  m  lyown 
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m?  nn  id"d  ppois  px  nsx  toi»t&n  rn^  nnyitsra  xnn  ppms 
<x*     n&x  KDts>  ja^n  nox  xas  nn  »nosn«       xepx  nnx 

t"p  mmns)  .-yrmiTDn  ^"P  ntryD 
ppnpn  jrptr  "p*  w«  ntscn  ix  tpnn  ntrxn  nx  inpsn 

jwnpo  ?"n  nnjno  nmn^  |n:t?  jto  xto  »rn*  nmr7 
(?"y  'n  ptD^) 

p^np)  .nans  mtPD  nmsn  ptrrpD 
s"yx  onnn     ix  nvan     n1?  nmn   ?  wo*  now 
nr  nn  .any  •osn  rtf  unm     ntmpD  nx  nn  ,ntDins  mtr  in 

Ck"j/  'to      pannp)  .ntmp» 
^  ntrnpn  nx  nn  cny  w  rssn  n^>  nsx  ?  nx-on 
.km  xssinn  :"yx  ,ntmpn  it  nn  .on^sn  nay  nrpvm  it  nx'on 
fn  pB>np) 

nw  nn  max  .nynt?     nntyyn  own  nnnn  pnno  n"n 
.mtrrn  d^s  "px  px  nntyn  *]x  ,mtnn  d^s  ixnr?  Kim 
('? 1  rnmnn) 

,nm^m  nn  nmpno  ntrxn  /im^m  in  trips  t5"xn  rwo 

(k"d  'n  p^np)  .im^m  in  myj  x\ntrn  inn  nx  trrpD  trxn 
.^fts  mpDn  n^s  ntrx  ^  trnpi  xx  im^  n»ixn  puipd 
*jtfB  mpon  K\n  nn  .ntmpo  nrx  ,nnx  Dipon  ntrrpi 

O  'n  p«»np)  .nt^x1?  n"m  .nsmpD  it  nn  ,nnx  mp»n  ntnpi 
nvibo  inn  nx  tnp^  din1?  mox  ,nn  nsx  nmrp  nn  nsx 

(«"y  k"d  pt^np)  .nxin  mx  ^sn  nsxm  ^unty  ny  mtDp 
nrx  ix^>  dxi  ntmpo  wnn  D"pn:  dx  ^*un  tnpon 

'd  p^np)  .rrawi  p  ix  trxn  p  \s:nn  nw  p  ,ntmpQ 
*is>«  nn  nn  no  .ptsrnp  wnp  wnpi  m^n  no^x  no« 
i^y  "]n"»s^  pinn  x^  n^y  xin  ^tsmp  ^n  x^       n^xn  nnx 
(n"Q  Kinn  «nn)  .n^D  n^np'?  pnm  nrypsxi  pinn  x^tr  iDy 
pp^  pxitr:  ]3nn  i^pn  x^n  ,ai^n  i:^x  x^  ix  trpptr  pp 

rn"'p      mono  .pp  myn  nirx  ix^n?  moxi 
l^n  ]nn  xxi^n  ixir:  p  n"nD  ptynp  ^n  d^x  nmm  t^nn 
i:pn  D^nn  ^nx  ,nps^  nxt^:t^  nirnn  j^n  nnps  Ktwi?  i^nn 
T"n  nnpsn  trnn  ntrx  trn^pi  nps  xn  dx  -|n^s^  ^xi^  on1? 
.tynrin  n'byn'?  mms  x\m     pi:i  d™  j^np  ntrmpD 

.]noy  poy  i1?  xn1'  x^>  j^npi       n^n  ^pn  irx^ 

.7xntr^n  nnroD  mnnn1?  am:i  mnyn  nx  n^n^i  myts1?  ^n^  ^p^nty 
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km  now  w  km  nmtr     km  rn?rw  j>n  nt?Kn  n»  unpnn 
irftt?  upk  n  union  7*  .pnn  pwnpn  w  pK  >nfcrp:ifcy  ik  km  ik 
rfrt?  dki  .miyo  nntr  von  n-on  ta»  k^>  i^sk  .pnn  n?1?  nt 
tk  nt?Kn  nnmtrD  k^>  dk  onnyn  d^1?  7ns  ^k       ik  dhjd 
lyn  ta^t?  w  ta«on  nyn     dWi  mwon  to  nnnn1?  nans 

0"dp  *nnn        .yto  to 
nn«  nasi  -pi  *p  ^irt  jmi  nn«  n»D  m  idk  'hm  m  tdk 
mtdk2  papin  nnmn  jn  jn  risp  lmpi  noy  /pi  p  inn^  jnu 
n"p  nmna) 

pnftw     ntrn  tonn  n«  ft  tDtrsi  lanrft  niyo  pDisn  row 
*dxj#  vipos  iDKnt?  km  n^  now  jid-tk  .n^Ki  nw 

niffjft  rfim  uk  nD  pDs  KnKt?  way  >wi  pnfritr  ly  ntr« 
.jidik  mn  n«  uk  hkii  teftDj  '1  idk  .nusa  ik  dud  ik 
a"p  m^ro) 

km  ^d*  a*Mn  noK  >unn  mi  nnrft  niyo  powi  .row 
(a"y  i"d  muro)  .rnft  wbk  ••k  -|^i  jnft  nxn  w*n  "pnK^  -hdkw 
ntyyi  fty  ftyn  ^y  pKi  n-iDiK  knit  inn^  niyo  tyfttPDn 
nw  k*7K  n^K  w  "idik  w  its  t^mty  no  pfttr 

toK  rtfvm  K"*n  nabyo  stvdd  km  nn  hidid^  nxn  kmi 
nw  map1?  ins  "pnft  inn1?  ••"tm^si  »mto  na&p  wyo  ^k  ru&pn 

(d"d  'i  rnmra)  -K^nt^  kuvt:  ik 
k1?  Km  nV?  iidk  ,mtso  n^nnn  Kn^inn  ^lyn1?  nt?  •jok  m 

(t">  .nimnD)  .^id^dd  noisriK  in^  idk  ?Kmna  Ki^ns 
nri  w  i^sk  w  un  vrw  ny  vman      pr^  d-ik  n^n 
D>DDn  n:pm  dhik  jt  -j^ki  d^di  ddk  ^k  Jvn&  on^  ^b:^  d>dd: 

(2'^  n"D  nnmD)  •i^rtr  iy 
nonn  niD^     D^Knn  nnai     jn^  n^n  m  nmor 

,Y'd  ,n"'  nwina)  .n^  natrn      CD^n  mo^i 
"jmk  #*|dki  T»nK  ^n^n^  iKn^ty  ^ixi  j^k  mm*?  idikh 

in  on^  jrww  cn^  na^n  Krn  n^nm  j^yow  ^^nvnKi 
yn"»K  dk  k^k     on  id^1'  k^t  ^-1  tarn  trnnn  cys  n>nK  rpn^> 

(2^  K"y  nnmD)  .m^  IK       ji»  W 
j^k  pn>n  myi  nnrt^  yxwfi  msiK  tr^  ,m^D 

i>yD  jwxid  pKn  nmKn  ^nK  n*»yo  ]>k^id 

K"*p  nninD)^iD'?  pDDi 
nyniy  nnimDo  n^>  prima  n^yn  mmon 
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tie  *ry  it?m  nme  ny  pp^yaiB  nynt?  idis  nntrn 
ntriv  n^  ?icn  drv  ny  T^m  nme  sin  d^j#  "idi«  *"■]  ^nnmro 
nrrnnn  piwiD  intr«  -mon  pi  udvi  nm:  in»  Dipoo 
(a"y  j"d  hnuw)  .pp^'mo  nts^t?  nsix  ,mtsa  nt?to 
Travel  t^j  nn  idi1?  ^id^  nnns^  n^n  rvntw 
pyoiiy  p«  nn^B  'bias*      t™  ^^i  'T^V  n*  ^fl"1 

O  iw)  ntmps  mt»  ,^ 
ync:  n"tr  -awm  ")Dtr  kb>i:  totwm  n"t£>  jn  piDitr  :'i  n:ra 
mmtyn     D^yntyj  nm^m  -dip  wij  ton     d^d  ^nib>  ton 

•(a"x  to  Knn)  .nn^n  n«i  mn«n  n«  po^Di  nn»ni 
T^  no«ty  j^im  nntr  noity  pjDiKn  to   :  mt?D 

idsi  ^  mst?  /"Dtp  "idi^  t^  ^        'iV'tr  myD  «nm 

n"w  niya  im^n  "idix  yawzn     lnfin  *n"tp  run 

.tr"t?  niTs  mtin 
nvn^  ^y  ^  UDt^D  -pnt5>»  mvtf  trw  wi  idik  Minis'  «n« 

.('d  pn  ,d^)  D^yn^  mn«  rpran  Hints'  ^sd  vty  T^im  nms 
jntoKi  nitsnn  «^ty  n"nyn  -ixn5>  vmTB  D^nn  :mt?D 
•on  a«n  "ixnn  tyn  nimn  o^nn  dni  hies  n"nyn  ^  in»na 
?"*  *n  p"n)  nots^  vty  top^tr  ny  n^n  i^x  ^mn  idik 
pjdd  5ts>  m  nnwi  n1?  idni  nt?*tf>  nm  tjh  ^nun  «nn  ids 
nytPB  /TiprsT  t1?  no  idxt  nnr  ^  nD^trn  inpnn  «m 
Nnn^j  n*»top  «sddt  NnmDJ      n"iD«T  pjdd  ^ty  dd^d  in 

,(n"o  p"n)  ••^y  n^top  8^  «nnn 
y«  wit  ^  nn  y«  'nnn  •'n:  m»  i^bki  snn^  Ktnh 
N:yp  «^  to      nDN  *oyt  '••Dp^  wn«  inrnn^x  x:yT^ 
.(3"d  rx  D^tr  «my^s 

'HH^        H3H  ^«n^        I^HJ        «m  *1D8  .n^^i  Kn^taipD 
nd^  "ppsD  «in  T»3m  in^«  nyT     i^ps»n  to  nD« 
lrannpMi      'nn  i^i  ^  id.s  ^  mcx  .D^tr  n^D^«^ 
^sd  «in  tr"D  id«     niDN  s1?  kd^: 

inrD1?^  mt  imm  ima  ynntrD  «m  "ids  inn  kvhtd 
2w^«i  sn^^-ipn  nTinn^s  mr  fem  n^o^«  ynntrDi  n^-*^ 

y^vo  mt^si 
nir3«"f  «im  m^8  "ry  d^:  non  dik  siria  no«  «ai 
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CHAPTER  CCC. 
When  Two  Persons  Deposit  Money  With  a  Bailee, 
One  the  Sum  of  One  Hundred  Dollars 
and  the  Other  Two. 

1.  If  one  man  deposits  $100  and  another  at  the 
same  time  deposits  $200  in  two  separate  bags,  with 
the  same  bailee,  and  the  latter  is  uncertain  as  to  who 
deposited  the  larger  sum,  he  is  bound  to  refund  $200 
to  each  one  who  will  take  an  oath  that  he  deposited 
that  sum,  even  if  he  will  thereby  lose  $100,  since  he 
was  negligent  and  did  not  keep  a  careful  record  of 
the  two  funds  (Baba  Mechia  37). 

2.  If,  however,  they  put  the  two  sums  in  one  bag, 
and  each  one  claimed  the  $200,  the  bailee  must  give 
to  each  $100,  and  the  balance  of  $100  left  with  him 
until  they  admitted  each  to  the  other,  or  he  bring 
evidence  to  prove  to  whom  the  $100  belongs  to,  be- 
cause he  can  say,  "I  see  that  you  trust  each  other, 
therefore  I  kept  no  record." 

3.  If  two  men  place  in  storage  two  vessels,  one 
worth  $100  and  the  other  worth  $200,  the  same  rule 
applies. 

4.  If  two  men  give  to  a  shepherd  each  one  cow, 
and  one  cow  dies,  and  it  is  uncertain  to  which  bailor 
the  dead  one'  belonged,  even  if  they  were  bound 
together,  and  each  claimed  the  live  cow  belonged  to 
him,  they  must  both  take  an  oath,  and  receive  pay 
from  the  shepherd. 
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THE  LAW  OF  MAEEIAGE  347 

INTRODUCTION  TO  THE  LAW  OF 
MARRIAGE. 

Blessed  His  the  name  of  the  Holy  One  who  gives 
us  the  command  of  marriage  and  forbids  lis  of  the 
prohibited  marriage  and  adultery  (Comment  7). 

The  Holy  Talmud  relates  (Ketuboth  •  103)  that 
the  Holy  Rabbi,  before  his  death,  called  to  his  pres- 
ence his  sons  and  made  a  verbal  will  with  four  prin- 
cipal directions:  "Take  care  of  the  honor  of  the 
mother,"  "Let  the  candle  burn  on  my  place,' '  "Let 
my  bed  be  spread,"  and  "Let  the  table  be  set."  By 
the  first  he  meant  to  impress  his  sons  with  the  im- 
portance and  necessity  of  treating  the  mother  with 
greater  respect  after  his  death  than  before,  as  before 
the  honor  was  divided  between  the  father  and  mother, 
and  after  death,  there  being  no  division,  all  the  honor 
belongs  to  the  mother.  A  mother  is  the  best  friend 
in  the  world,  and  what  she  commands  is  holy  and  who 
obeys  the  mother's  word  is  guarded  from  all  danger 
and  misfortune.  If  a  man  honors  his  parents  he  may 
live  long  (Commandment  5). 

The  candle  is  the  symbol  of  education.  If  a  man 
is  educated  he  has  light  in  his  eyes,  and  if  he  is  ig- 
norant he  gropes  in  the  dark  and  knows  not  whither 
he  goes,  and,  therefore,  has  commanded  his  children 
to  take  care  of  their  learning.  More  education  in  the 
world  means  less  iniquity,  and  when  the  learning 
will  be  multiplied,  then  the  blessing  of  peace  will 
come.  Spend  billions  on  education,  not  one  cent  on 
ammunition.    Money  spent  on  education  prevents 
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disease.  An  ounce  of  prevention  is  worth  a  pound  of 
cure. 

Let  the  table  be  set  signifies  charity.  The  table 
should  always  be  set  for  the  hungry  that  they  may 
be  appeased  of  their  hunger  as  he  himself  did  the 
same  (see  B.  B.  9). 

Let  the  bed  be  spread  signifies  the  purity  of  the 
home  and  domestic  relation.  The  home  should  be  the 
place  of  truth,  virtue  and  love ;  and  keep  away  from 
other  women,  because  the  children  that  come  from 
prohibited  cohabitation  are  defective  mentally, 
morally  and  physically.  Some  of  them  develop  into 
the  most  dangerous  criminals.  Such  children  are  a 
menace  and  a  stain  to  the  community.  A  man  should 
be  happy  with  and  proud  of  his  wife ;  should  honor 
her  and  advise  with  her  (B.  K.  99).  He  should  not 
covet  other  women  (Commandment  8).  A  wedlock 
based  on  such  morals  will  produce  healthy,  honorable 
and  good  children,  and  happiness  and  wealth  to  the 
home. 

I,  therefore,  find  it  my  duty  to  publish  this  edition 
as  the  law  of  marriage  and  domestic  relations. 

Under  what  circumstances  a  divorce  can  be  legal 
or  not  and  the  respective  right  of  the  husband  and 
wife,  and  some  other  usable  questions  of  law  which 
will  be  of  great  interest  to  the  reader,  and  I  pray, 

0  Lord,  " guard  me  from  mistakes  and  misfortunes.' ' 

1  sincerely  pray  that  the  near  future  will  find  this  a 
better  world  in  which  peace  and  happiness  will  pre- 
vail. Amen. 

The  Editok. 
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CHAPTER  I. 

The  Law  of  Propagation. 

Blessed  be  the  name  of  the  Holy  One,  who  is 
desirous  of  promoting  the  welfare  of  His  creatures, 
and  who  in  His  divine  wisdom  saw  that,  ' 4  It  was  not 
good  for  a  man  to  be  alone ' '  (Gen.  II,  18) .  He  there- 
fore commanded :  "A  man  shall  leave  his  father  and 
mother,  and  cleave  unto  his  wife,  and  they  shall  be- 
come one  flesh"  (L.  c.  24). 

1.  It  is  the  duty  of  every  man  to  marry  in  order 
to  propagate  the  human  race.  The  man  who  fails  to 
marry  is  likened  to  the  one  who  sheds  innocent  blood. 
When  a  man  marries  all  his  sins  are  forgiven  ( Yeba- 
moth  62b,  63b  and  64a). 

2.  If  a  man  is  poor  and  possesses  no  means  of 
meeting  all  marriage  expenditures,  he  is  even  per- 
mitted to  sell  the  Scroll  of  the  Law  in  order  to  be 
able  to  marry  (Megilah  27a). 

3a.  It  is  the  duty  of  every  male  to  marry  upon  at- 
taining the  age  of  eighteen  years  ( Abboth  V) . 

3b.  And  it  is  even  preferable  that  he  marry  be- 
fore attaining  such  age  (Sanhedrin  76b). 

3c.  Under  no  circumstances  shall  a  man  remain 
unmarried  at  the  age  of  twenty  years  (Kidushin 
29b). 

4.  When  a  son  and  a  daughter  are  born  to  a  man, 
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it  is  then  deemed  in  the  eyes  of  the  law  that  he  has 
complied  with  the  duty  of  propagation;  provided, 
however,  that  such  son  is  not  impotent  and  that  such 
daughter  is  not  incapable  of  conception  (Yebamoth 
62a). 

5.  If  a  son  and  a  daughter  are  born  to  a  man 
and  both  of  them  die  during  his  lifetime,  leaving 
issue  consisting  of  at  least  one  son  and  one  daughter, 
it  is  considered  in  the  eyes  of  the  law  that  he  has 
complied  with  the  law  of  propagation.  If,  however, 
only  one  of  such  children  has  left  male  and  female 
issue,  and  the  other  has  left  no  issue  at  all,  the  duty 
of  propagating  the  human  race  has  not  been  complied 
with  (L.  c.  62b). 

6a.  If  the  wife  of  a  man  dies,  he  is  bound  to 
marry  again,  although  he  has  complied  with  the  duty 
of  propagating  the  human  race.  In  such  an  event,  if 
he  possesses  the  means  of  supporting  a  wife  and  chil- 
dren, he  must  marry  a  woman  capable  of  conception. 
If  he  possesses  no  such  means,  and  issue  was  left  to 
him  by  his  former  wife,  he  is  not  bound  to  sell  the 
Five  Scrolls  of  the  Law  in  order  to  enable  him  to 
marry  a  woman  capable  of  conception  (L.  c.  61b). 

6b.  Some  authorities,  however,  hold  that  even 
when  a  man  has  issue  of  his  prior  marriage,  he  is 
bound  to  sell  the  Five  Scrolls  in  order  to  marry  a 
woman  capable  of  conception  (Rabenu  Asher). 

7.  In  the  foregoing  event,  if  the  man  is  aware 
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that  he  is  impotent,  or  if  he  fears  that  quarrels  may 
arise  between  the  children  of  his  first  wife  and  those 
of  his  second  wife,  he  is  permitted  to  marry  a  woman 
incapable  of  conception  (Mmuke  Joseph). 

8a.  The  law  permits  a  man  to  marry  several 
women  in  succession,  provided  he  is  able  to  support 
them.  He  must  likewise  obtain  the  consent  of  his 
first  wife  thereto  (Yebamoth  65a). 

8b.  Eabenu  Gershon  (born  in  Metz,  960,  and 
died  1040)  put  a  ban  upon  the  man  who  weds  more 
than  one  wife.  This  enactment  was  intended  to  ap- 
ply to  certain  particular  lands  only,  and,  therefore, 
took  no  effect  in  all  countries.  However,  in  the  coun- 
tries where  polygamy  is  prohibited  by  law,  it  is  the 
duty  of  every  man  to  abide  by  such  law,  although  the 
aforesaid  ban  took  no  effect  there ;  and  if  any  person 
marries  two  wives,  he  is  forced  to  divorce  one  of 
them  (Nimuke  Joseph). 

9.  If  a  man,  without  the  consent  of  his  wife,  mar- 
ries a  second  wife,  he  has  committed  a  fraud  there- 
by upon  his  first  wife,  and  she  may,  therefore,  force 
him  to  give  her  a  bill  of  divorce  (L.  c.) 

10.  If  a  man  claims  that  his  wife  has  become  in- 
sane, he  must  prove  such  contention  before  one  hun- 
dred learned  men  who  are  competent  to  be  judges; 
and  he  must  likewise  deposit  the  bill  of  divorce  and 
the  amount  mentioned  in  the  contract  of  marriage 
with  a  trustworthy  person,  and  then  he  is  permitted 
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to  many  another  woman  (R.  Moses  Iserlish,  com- 
monly known  as  the  Rama). 

11.  When  a  woman  is  converted,  it  is  disputed 
if  the  husband  needs  to  deposit  a  bill  of  divorce  for 
her  or  he  can  wed  without  them. 

CHAPTER  II. 
The  Duty  of  a  Man  to  Marry  a  Reputable  Woman. 

1.  A  man  is  prohibited  from  marrying  a  woman 
forbidden  to  him  by  law,  such  as  a  doubtful  bastard 
and  the  like.  He  who  marries  a  woman  forbidden  to 
him  because  of  pecuniary  gain,  will  have  disreputable 
children.  Relatives  may  interfere  with  any  member 
of  the  family  who  is  about  to  marry  a  woman  for- 
bidden to  him  (Kidushin  70a). 

2.  If  a  man  is  promised  a  certain  sum  of  money 
as  his  dowry,  and  such  promise  is  not  complied  with, 
he  shall  not  reject  his  bride-to-be  on  that  account; 
neither  shall  he  cause  any  quarrel  because  of  that, 
but  he  shall  accept  whatever  is  given  him  with  good 
grace  and  respect,  and  the  Lord  will,  therefore,  be 
with  him  and  make  him  prosperous  (Tur) . 

3.  It  is  the  duty  of  every  man  to  make  an  en- 
deavor to  marry  the  daughter  of  a  learned  man.  If 
he  is  unable  to  secure  a  learned  man's  daughter,  he 
shall  make  an  effort  to  marry  the  daughter  of  a  man 
who  is  at  the  head  of  a  synagogue ;  or  of  the  one  at 
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the  head  of  some  charitable  institution;  or  of  a 
teacher ;  but  by  no  means  shall  he  marry  the  daughter 
of  an  ignorant  person  (Pesahim  49b). 

4.  It  is  the  command  of  a  man  to  marry  his  sis- 
ter 's  daughter ;  and  there  is  an  opinion  that  the  same 
rule  of  law  applies  to  a  brother's  daughter  as  well 
(Sanhedrin  76). 

5.  A  man  is  prohibited  from  marrying  a  woman 
of  a  family,  three  members  of  which  are  either  lepers 
or  epileptics  (Yebamoth  64b). 

6.  A  young  man  is  forbidden  to  marry  an  elderly 
woman,  and,  vice  versa,  an  elderly  man  is  forbidden 
to  marry  a  young  woman,  because  it  is  result  adultery 
(L.  c.  106b). 

7.  A  man  is  prohibited  from  marrying  a  woman 
with  the  intention  of  divorcing  her  after  the  expira- 
tion of  a  certain  length  of  time.  If,  however,  at  the 
time  of  the  marriage  he  expressly  stated  to  the  woman 
that  he  marries  her  with  the  intention  of  divorcing 
her  after  the  expiration  of  a  certain  time,  it  is  per- 
missible. Referring  to  olden  time  when  it  was  per- 
mitted to  divorce  a  woman  by  force  (L.  c.) 

CHAPTER  IV. 

The  Law  of  Bastardy. 

One  born  from  prohibited  cohabitation  shall  not 
enter  in  the  congregation  of  the  Lord ;  even  the  tenth 
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generation  of  him  shall  not  enter  in  the  congregation 
of  the  Lord  (Deuteronomy  xxiii,  3). 

1.  Neither  bastards  nor  their  descendants  are  per- 
mitted to  intermarry  with  Israelites.  As  to  what  con- 
stitutes a  bastard  (Vide  Chapter  xv,  supra). 

2.  The  descendants  of  either  a  male  or  a  female 
bastard  are  in  law  considered  as  bastards  (Kiddu- 
shin  66). 

3.  A  foundling  is  suspected  of  being  a  bastard, 
if  there  is  evidence  by  which  it  can  be  proven  that  it 
was  abandoned  by  its  parents  so  that  it  might  die. 
If,  however,  there  is  evidence  to  the  effect  that  it  was 
not  cast  out  by  its  parents  so  that  it  might  die,  e.  g., 
when  it  is  either  circumcised,  powdered,  or  other- 
wise taken  care  of,  or  when  it  is  discovered  at  the 
entrance  of  a  synagogue,  it  is  then  not  considered  a 
bastard,  because  it  is  then  evident  that  it  was  left 
there  because  its  parents  were  unable  to  provide  for 
it  (L.  c.  73b). 

4.  If  before  the  foundling  is  removed  from  the 
place  where  it  has  been  left,  a  man  comes  and  claims 
that  it  is  his  child  and.  that  he  has  cast  it  out  there,  his 
claim  is  accepted  as  true  without  any  corroboration. 
If,  however,  after  the  foundling  has  been  removed 
from  the  place  it  had  been  left  and  thereafter  either 
one  of  its  parents  claim  it,  such  claim  is  not  accepted 
as  true  without  corroboration  (L.  c.) 
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5.  In  a  time  of  famine  the  claim  made  by  either 
of  its  parents  is  accepted  as  true,  even  after  it  has 
been  taken  indoors ;  because  there  is  a  presumption 
that  its  parents  disposed  of  it  so  that  it  might  be  fed 
by  others,  not  that  they  desired  to. 

6.  If  an  unmarried  man  has  cohabitation  with 
an  unmarried  woman  and  she  gives  birth  to  a  child, 
if  it  is  definitely  proven  by  his  admission  or  other- 
wise that  she  becomes  pregnant  only  of  him,  this 
child  is   legitimate  (Ketuboth  13). 

CHAPTER  V. 
Destroying  the  Power  of  Reproduction. 

1.  It  is  prohibited  by  law  to  destroy  the  powers 
of  reproduction  of  a  male,  whether  of  man,  beast  or 
fowl;  whether  clean  or  unclean;  and  the  one  who 
commits  this  crime  is  liable  to  the  punishment  of 
flagellation.  It  is  likewise  prohibited  to  destroy  the 
power  of  reproduction  of  a  female  (Toroth  Kohanim 
vii). 

2.  It  is  also  prohibited  to  destroy  the  power  of  a 
male  to  reproduce  by  making  him  drink  any  kind  of 
medicine.  It  may,  however,  be  given  to  a  female  if 
child  bearing  will  endanger  her  life,  and  this  must 
be  done  with  the  permission  of  her  husband. 
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CHAPTER  VI. 

Law  Concerning  Priests. 

1.  A  cohen  (priest  born  of  the  generation  of 
Aharan,  High  Priest)  is  forbidden  to  marry  a  harlot 
or  a  divorcee.  He  is  even  prohibited  from  re-marry- 
ing his  own  wife  after  he  has  divorced  her,  but  he  is 
permitted  to  marry  a  widow. 

2.  If  a  priest  violates  the  aforesaid  law  and  mar- 
ries a  divorced  woman,  he  is  bound  to  divorce  her, 
because  upon  marrying,  he  declared  that  he  married 
her  according  to  the  law  of  Moses  and  Israel,  and 
the  law  prohibits  such  marriage. 

3.  In  the  aforesaid  event  he  may  be  compelled  to 
divorce  her  under  the  penalty  of  being  denied  the 
priestly  bounties  and  heritage.  If  he  fails  to  do  this, 
he  loses  his  priestly  rite. 

4.  He  is  likewise  prohibited  from  marrying  a 
woman  who  has  committed  adultery  even  under  du- 
ress (Niddah  52b). 

5.  Even  if  his  own  wife  has  committed  adultery 
under  duress,  he  is  bound  to  divorce  her. 

6.  If  a  woman  was  once  a  divorcee  she  is  not 
permitted  to  marry  a  priest  (cohen)  after  the  death 
of  her  second  husband. 

7.  If  the  wife  of  an  Israelite  (not  a  descendant 
of  Aaron  is  forced  to  commit  adultery,  she  is  for- 


THE  LAW  OF  MARRIAGE 


357 


bidden  to  marry  a  priest  even  after  the  death  of  her 
husband. 

8.  A  cohen  (priest)  is  prohibited  to  dwell  with 
his  divorced  wife  under  the  same  roof.  If  the  house 
wherein  they  dwell  is  joint  property,  his  divorced 
wife  is  bound  to  leave  him  in  possession,  but  if  the 
house  is  hers,  he  must  leave  her  in  possession. 

9.  If  his  divorced  wife  is  indebted  to  him,  he  is 
not  allowed  to  go  and  collect  such  debt  from  her  in 
person,  but  must  send  another  to  collect  the  same. 

CHAPTER  IX. 

1.  If  a  woman  marries  a  man  and  he  dies  and  she 
subsequently  marries  another  man  and  he  dies  like- 
wise, she  is  not  permitted  to  marry  a  third.  If, 
however,  she  does  marry  a  third  man,  he  cannot  di- 
vorce her  on  that  account,  but  she  is  not  then  en- 
titled to  the  amount  mentioned  in  the  contract  of 
marriage  which  is  prescribed  by  law  in  case  of  di- 
vorce or  death  (Yebamoth  64b). 

2.  If  the  husband,  at  the  time  of  marriage,  was 
aware  of  the  fact  that  her  two  prior  husbands  died, 
he  is  bound  to  pay  her  the  amount  mentioned  in  the 
contract  of  marriage  (Rabenu  Asher). 

3.  If  one  of  her  former  husbands  did  not  die  a 
natural  death,  when  he  was  either  murdered  or  died 
in  some  other  manner,  she  is  permitted  to  marry  a 
third  (Rabbi  Moses  Iserlish). 
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4.  A  man  whose  first  and  second  wives  have 
died,  even  when  they  died  natural  deaths,  is  per- 
mitted to  marry  a  third,  and  so  forth  (Rabenu 
Asher). 

CHAPTER  X. 

If  a  man  divorces  his  wife  and  she  re-marries, 
then,  if  her  second  husband  either  dies  or  divorces 
her,  she  is  not  permitted  to  re-marry  her  first  hus- 
band, even  in  the  event  such  death  or  divorce  took 
place  immediately  following  the  ceremony  of  her 
second  marriage. 

CHAPTER  XIII. 

1.  A  woman  that  is  divorced  or  becomes  a  widow 
must  wait  at  least  ninety  days  before  she  may  re- 
marry (the  day  of  her  husband's  death  or  of  her 
divorce  excluded) .  She  must  wait  ninety  days,  even 
if  her  husband's  death  or  the  divorce  took  place 
immediately  following  the  ceremony  of  marriage. 
This  period  was  provided  for  by  the  learned  in  order 
to  ascertain  whose  child  the  woman  might  bear 
(Yebamoth  41-43a). 

2.  It  was  ordained  by  the  Sages  that  she  must 
wait  ninety  days,  even  if  there  be  no  probability 
of  her  being  pregnant ;  as  when  she  is  known  to  be 
incapable  of  conception,  or  if  she  is  too  old  to  bear 
children,  or  in  case  her  husband  was  away  in  a  dis- 
tant land,  or  he  was  at  that  time  confined  in  prison, 
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or  even  if  immediately  after  the  divorce  or  death  of 
her  husband  she  gave  birth  to  a  dead  child. 

2a.  Even  after  prohibited  sexual  intercourse 
with  another  man,  by  force,  she  must  wait  ninety 
days,  or  until  she  be  clean  to  her  husband  ( Yebamoth 
42b). 

3.  However,  a  man  is  permitted  to  re-marry  his 
wife  after  he  has  divorced  her  without  having  to  wait 
the  ninety  days  mentioned  above  (Yebamoth  43a). 

4.  A  man  is  not  permitted  to  marry  or  even  be- 
troth a  woman  when  pregnant  from  her  prior  hus- 
band. In  such  event  she  must  wait  until  the  child  is 
born  and  thereafter  she  cannot  re-marry  until  the 
child  is  twenty-four  months  old  (L.  c.  42a). 

5.  It  is  prohibited  to  marry  a  woman  who  has 
a  suckling  child  before  the  child  attains  the  age  of 
twenty-four  months,  even  if  the  child  is  attended  by 
a  nurse  or  it  is  weaned  in  the  meantime  (the  day  of 
the  child's  birth  and  the  day  of  the  marriage  being 
excluded)  (Yebamoth  42b). 

6.  If,  however,  the  child  has  died,  or  if  it  was 
weaned  prior  to  her  husband's  death  or  to  her  di- 
vorce, or  if  she  gave  the  child  a  nurse  three  months 
before  her  husband's  death  or  divorce,  she  has  then 
to  wait  only  ninety  days  before  she  can  re-marrv 
(L.  c.) 

7.  A  widow  or  divorcee  may  demand  compensa- 
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tion  for  nursing  the  child,  and  she  may  demand  pay- 
ment of  the  amount  mentioned  in  the  contract  of 
marriage,  immediately  upon  the  death  of  her  hus- 
band, although  she  is  unable  to  marry  before  the 
expiration  of  twenty-four  months  (L.  c.) 

CHAPTER  XIV. 

The  Law  of  Engagement  ok  Marriage  During 
Mourning. 

1.  It  is  forbidden  to  become  engaged  or  to  marry 
within  the  thirty  days  of  mourning. 

2.  If  a  man  have  small  children  to  be  guarded, 
then  he  is  permitted  to  re-marry,  even  within 
seven  days,  but  he  is  not  permitted  to  cohabit  with 
her  until  after  thirty  days. 

3.  If  he  has  no  children  and  does  not  fulfill  the 
law  of  propagation,  he  is  not  permitted  to  re-marry 
within  seven  days,  but  after  the  seven  days  he  is  per- 
mitted to  re-marry,  even  if  he  is  in  mourning  for  his 
father  or  mother. 

4.  And  after  thirty  days  it  is  permitted  to  every- 
one to  re-marry,  even  if  he  fulfills  the  law  of  propa- 
gation, and  he  has  no  small  children,  and  he  is  in 
mourning  for  his  father  or  mother. 

5.  If  a  man  promises  to  marry  a  certain  woman 
at  a  certain  time,  and  before  the  time  expires  the 
woman  loses  her  father  or  mother,  if  he  does  not  ful- 
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fill  the  law  of  propagation,  lie  is  permitted  to  marry 
the  woman  during  the  thirty  days  of  mourning. 

6.  If  a  man  has  prepared  all  the  articles  for  his 
wedding  supper — baked  his  bread,  slaughtered  his 
cattle  and  mixed  his  wine  with  water — and  before  the 
wedding  ceremon}^  takes  place  his  father  dies,  and  it 
is  impossible  either  to  keep  the  articles  in  storage  or 
to  sell  them ;  or  if  the  mother  of  the  bride  dies  after 
she  makes  ready  all  the  articles  that  belong  to  the 
ornaments,  and  it  is  impossible  to  keep  them  until  the 
seven  days  of  mourning  are  over,  because  they  would 
spoil,  and  there  is  no  one  to  prepare  other  things, 
then  it  is  permitted  to  take  the  deceased  into  another 
room,  and  the  wedding  ceremony  may  proceed. 

7.  The  bridegroom  is  permitted  to  attend  the  first 
cohabitation  with  his  wife,  but  not  more,  though  he 
has  a  seven-day  holiday,  and  at  the  end  of  that  seven 
days  he  is  obliged  to  keep  the  seven  mourning  days 
(Ketuboth  3). 

8.  However,  if  it  is  the  mother  of  the  bridegroom 
or  the  father  of  the  bride,  or  any  other  relative,  who 
has  died  after  the  wedding  articles  are  prepared,  and 
these  articles  cannot  be  sold  or  kept,  he  must  first  at- 
tend the  burial  of  the  deceased  and  observe  the  seven 
days  of  mourning  before  the  wedding  ceremony  can 
take  place. 

9.  If  a  relative  of  the  bride  or  bridegroom  dies 
during  the  seven  days  of  benediction,  he  must  begin 
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the  mourning  period  after  the  seven  days.  Every- 
thing that  is  happy  is  permitted  him  in  those  days 
except  cohabitation,  which  is  forbidden  (M.  K.  23). 

CHAPTER  XV. 
Prohibited  Marriage  Because  of  Consanguinity. 

1.  There  are  some  relations  that  are  forbidden  by 
the  Law  of  Moses,  and  there  are  some  relations  that 
are  forbidden  by  rabbinical  enactment.  If  a  man 
marries  a  woman  forbidden  by  the  Law  of  Moses,  the 
marriage  is  void  ipso  facto  and  no  divorce  is  neces- 
sary to  dissolve  the  bonds  of  such  matrimony.  If  a 
man  marries  a  woman  forbidden  by  rabbinical  ordin- 
ance, the  marriage  is  not  void  ipso  facto  and  a  di- 
vorce is  necessary  to  dissolve  the  same. 

2.  A  mother  is  forbidden  by  the  Law  of  Moses, 
but  a  mother's  mother,  etc.,  is  forbidden  by  rabbini- 
cal enactment  (Yebamoth  21a). 

3.  The  mother  of  a  man's  mother's  father  is  for- 
bidden by  rabbinical  ordinance  (L.  c.) 

4.  The  mother  of  a  man's  father,  etc.,  is  forbidden 
by  rabbinical  enactment  (L.  c.) 

5.  The  mother  of  a  man's  father's  father  is  for- 
bidden by  rabbinical  ordinance  (L.  c.) 

6a.  The  Mossaic  Law  forbids  a  man  to  marry  his 
father's  (second)  wife,  either  after  his  father  has 
divorced  her  or  after  he  has  died  (Sanhedrin  53a). 
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6b.  He  is,  however,  permitted  to  marry  such 
wife's  mother  (Rabbi  Moses  Iserlish). 

7.  The  wife  of  a  man's  father's  father  is  for- 
bidden by  rabbinical  enactment  (Yebamoth  21a). 

8.  The  wife  of  a  man's  mother's  father  is  like- 
wise forbidden  by  rabbinical  ordinance  (L.  c.) 

9.  The  wife  of  a  man's  father's  mother's  father 
is  forbidden  by  rabbinical  ordinance  (Rabbi  Moses 
Iserlish). 

10.  The  Law  of  Moses  forbids  the  wife  of  a  man's 
father's  brother,  when  he  is  a  brother  of  one  father, 
but  the  wife  of  a  man's  father's  brother,  when  he  is 
a  brother  of  only  one  mother,  is  forbidden  by  rab- 
binical enactment  (Yebamoth  21a). 

11.  The  wife  of  a  man's  mother's  brother, 
whether  he  is  a  brother  of  only  one  father  or  of  only 
one  mother,  is  forbidden  by  rabbinical  ordinance 
(L.  c.) 

12.  A  sister  is  forbidden  by  the  Mossaic  Law, 
whether  she  is  a  sister  of  only  one  father,  or  of  only 
one  mother,  or  an  illegitimate  sister  (Yebamoth  23a) . 

13.  One  is  permitted  to  marry  the  daughter  of 
his  father's  wife  whom  she  had  borne  by  another 
husband  (Yebamoth  21a). 

14.  By  the  Law  of  Moses,  it  is  forbidden  to  marry 
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a  daughter,  a  daughter's  daughter,  or  a  son's 
daughter. 

15.  By  rabbinical  enactment,  it  is  prohibited  to 
marry  the  daughter  of  a  son's  daughter,  or  the 
daughter  of  a  daughter's  daughter,  or  the  daughter 
of  a  son's  son,  or  the  daughter  of  a  daughter's  son 
(Yebamoth  22b). 

16.  A  wife's  daughter,  or  her  daughter's  daugh- 
ter, or  her  son's  daughter  is  prohibited  by  the  Law 
of  Moses. 

17.  The  daughter  of  a  man's  wife's  daughter's 
daughter,  or  the  daughter  of  wife's  son's  son,  etc.,  is 
forbidden  by  rabbinical  enactment  (Yebamoth  22a) . 

18.  The  wife's  mother,  or  her  mother's  mother, 
or  the  mother  of  wife's  father  is  forbidden  by  the 
Mosaic  Law. 

19.  The  mother  of  a  wife's  mother's  mother,  or 
the  mother  of  a  wife's  father's  mother,  or  the  mother 
of  a  wife's  father's  father  is  forbidden  by  the  rab- 
binical law  (L.  c.) 

20.  The  father's  sister  or  the  mother's  sister, 
whether  she  is  a  sister  of  only  one  father  or  of  only 
one  mother,  is  prohibited  by  the  Mosaic  Law  (Yeba- 
moth 54a). 

21.  It  is  permitted  to  marry  the  daughter  of  the 
father's  brother  or  of  the  mother's  brother  (Yerush- 
almi,  Yebamoth). 
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22.  It  is  permitted  to  marry  the  wife  or  the 
daughter  of  either  the  brother 's  son  or  of  the  sister  \s 
son  (L.  c.) 

23.  The  wife  of  the  father's  brother,  when  he  is 
a  brother  of  one  father,  is  prohibited  by  the  Mosaic 
Law  (Yebamoth  23b). 

24.  The  wife  of  the  father's  brother,  when  he  is 
a  brother  of  only  one  mother,  or  the  wife  of  the 
mother's  brother,  whether  he  is  a  brother  of  only 
one  father  or  of  only  one  mother,  is  prohibited  by 
rabbinical  enactment  (Yebamoth  23b). 

25.  The  Law  of  Moses  forbids  the  marriage  of 
a  son's  wife  (L.  c.) 

26.  The  wife  of  a  son's  son,  etc.,  is  forbidden  by 
rabbinical  ordinance  (L.  c.  21b). 

27.  The  wife  of  the  daughter's  son  is  forbidden 
by  rabbinical  enactment  (L.  c.) 

28.  A  man  is  permitted  to  marry  the  wife  of  his 
wife's  son  (L.  c.  21a). 

29.  A  stepson  is  permitted  to  marry  his  step- 
father's wife  (not  his  mother,  of  course)  (L.  c.) 

30.  By  the  Law  of  Moses,  it  is  forbidden  to  marry 
the  wife  of  a  brother,  whether  he  is  a  brother  of  only 
one  father,  or  of  only  one  mother,  or  he  is  an  illegiti- 
mate brother  (L.  c.) 
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31.  It  is  disputed  whether  a  son-in-law  is  per- 
mitted to  marry  the  second  wife  of  his  father-in-law, 
or  whether  a  father-in-law  is  permitted  to  marry  the 
second  wife  of  his  son-in-law  (L.  c.  23b). 

32.  It  is  permitted  to  marry  the  wife  of  a 
brother's  son  or  the  wife  of  a  sister's  son  (see  Chap. 
2,  Sanhedrin  76). 

33.  It  is  forever  prohibited  to  marry  a  woman 
once  wed  to  a  relative,  by  which  marriage  she  be- 
comes either  by  the  Law  of  Moses  or  by  rabbinical 
enactiment,  even  if,  subsequent  to  such  marriage, 
she  married  into  another  family  and  was  then  di- 
vorced or  widowed  (Maimonides). 

34.  It  is  forbidden  by  the  Mosaic  Law  to  marry 
the  wife's  sister,  whether  she  is  a  sister  of  only  one 
father  or  only  one  mother,  while  the  wife  is  alive, 
even  after  she  is  divorced ;  but  is  permitted  to  marry 
the  wife's  sister  if  the  wife  died  (Yebamoth  57a). 

35.  If  witnesses  come  and  testify  to  the  effect 
that  the  wife  of  a  certain  man  who  went  abroad  has 
died,  and  the  husband  marries  her  sister,  and  then  it 
is  proven  that  his  wife  is  alive,  it  is  not  essential  in 
such  a  case  that  a  bill  of  divorce  be  given  to  the 
sister  in  order  to  dissolve  the  bonds  of  matrimony, 
and  the  husband  is  permitted  to  live  with  his  first 
wife.  The  husband  is  permitted  to  marry  the  rela- 
tives of  the  sister,  and  the  sister  is  permitted  to  marry 
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his  relatives.  If  the  wife  dies,  he  may  marry  the 
sister  (Gittin  95a). 

36.  It  is  an  established  rule  of  law  that  if  one 
marries  any  of  the  forbidden  relatives,  being  under 
the  impression  for  some  reason  or  other  that  he  is 
permitted  to  do  so,  no  bill  of  divorce  is  required  to 
dissolve  the  bonds  of  matrimony,  because  no  be- 
trothal takes  effect  in  the  case  of  forbidden  relatives 
(Vide  Sect.,  supra). 

37.  In  case  a  man  commits  an  adulterous  act  with 
any  of  his  wife's  relatives  whom  he  is  forbidden  to 
marry,  his  wife  does  not  thereby  become  forbidden 
to  him,  and  he  may  marry  any  of  the  relatives  of  the 
woman  with  whom  he  had  such  intercourse.  If, 
however,  the  woman  with  whom  he  has  committed 
such  adulterous  act  is  accustomed  to  visit  his  house 
because  of  her  relationship  to  his  wife,  he  is  bound  to 
divorce  his  wife  (Rabbi  Moses  Iserlish). 

38.  A  man's  wife  and  her  sister's  husband  went 
abroad,  and  the  man  heard  that  both  of  them  have 
died  there.  Thereafter  the  man  married  his  wife's 
sister  and  then  his  wife  and  his  brother-in-law  re- 
turned from  abroad.  In  such  a  case,  his  sister-in- 
law  must  obtain  a  bill  of  divorce  from  him  and  she 
is  not  permitted  to  cohabit  with  her  husband,  while 
his  own  wife  is  likewise  forbidden  to  him  ( Yebamoth 
95b). 

39.  If  a  man  learns  that  his  wife  has  died  and 
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he  marries  her  sister,  and  tnereupon  it  is  proven  that 
at  the  time  he  married  her  sister  she  was  alive,  but 
that  she  died  thereafter,  then  the  children  born  to 
him  by  his  wife 's  sister  while  his  wife  was  alive  are 
considered  bastards,  but  the  children  born  after  her 
death  are  legitimate  (Grittin  94a). 

40.  If  a  man  betroths  a  woman,  and  the  betrothal 
for  one  reason  or  another  becomes  void,  he  is  per- 
mitted to  marry  any  of  the  relatives  of  the  woman 
whom  he  has  betrothed  (L.  c.) 

41.  The  above  rule  of  law,  however,  holds  good 
only  when  the  betrothal  became  void  ipso  facto,  but 
if  it  were  dissolved  by  a  bill  of  divorce,  he  is  not  per- 
mitted to  marry  any  of  her  relatives  (Rabbi  Moses 
Iserlish) . 

CHAPTER  XVII. 

When  a  Married  Woman  Is  Permitted  to 
Re-Marry. 

1.  A  married  woman  is  included  among  the  for- 
bidden connections,  and  if  she  is  betrothed,  the  be- 
trothal has  no  effect.  Therefore,  if  a  man  marry  a 
woman  who  is  not  legally  divorced  according  to  the 
Mosaic  Law,  even  if  she  is  divorced  legally  accord- 
ing to  other  law,  the  marriage  is  void. 

la.  A  marriage  contract  when  entered  into  by  the 
parties  is  made  in  accordance  with  the  Law  of  Moses 
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and  Israel.  The  groom  expressly  states  to  his  bride- 
to-be:  "Thou  art  betrothed  to  me  in  accordance 
with  the  law  of  Moses  and  Israel."  Consequently 
the  dissolution  of  such  marriage  cannot  become  ef- 
fective unless  the  contract  is  dissolved  in  accordance 
with  that  law.  A  contract  may  be  rescinded  only  by 
the  same  parties  and  under  the  same  conditions  un- 
der which  it  was  made. 

2.  A  married  woman  is  permitted  to  remarry  if 
her  husband  went  beyond  the  seas  and  it  was  proven 
that  he  died  there. 

3.  The  testimony  of  one  witness,  or  of  a  slave, 
or  of  a  woman,  or  of  a  relative,  is  sufficient  to  estab- 
lish the  fact  that  the  husband  of  a  woman  has  died, 
and  thereby  gives  her  permission  to  remarry  (Mish- 
nah,  Yebamoth). 

4.  Hearsay  evidence  is  admissible  in  a  case  where 
the  right  of  married  women  to  remarry  is  involved 
(L.  c.) 

5.  Witnesses  disqualified  from  testifying  by  the 
Law  of  Moses  are  incompetent  to  testify  in  the  above 
instance;  but  witnesses  disqualified  from  testifying 
by  rabbinical  enactment  are  competent  to  testify 
(Yebamoth  25a). 

6.  The  following  five  women  are  disqualified  from 
testifying  to  the  death  of  a  woman's  husband:  Her 
mother-in-law,  her  mother-in-law's  daughter,  her 
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husband's  wife  (referring  to  the  time  when  polygamy 
was  permitted),  the  wife  of  her  husband's  brother, 
and  her  husband's  daughter  (who  was  born  to  him 
by  another  wife),  because  it  is  presumed  that  they 
hate  one  another,  and  that  such  relatives  intention- 
ally testify  thus  in  order  that  she  might  remarry  and 
thereby  forbid  her  from  living  with  her  husband 
(Yebamoth  117). 

7.  When  hearsay  evidence  is  introduced  to  tes- 
tify to  the  death  of  a  woman's  husband,  it  is  not  es- 
sential for  the  witness  introducing  such  evidence  to 
specifically  mention  the  person  or  persons  from 
whom  he  has  heard  it.  It  suffices  if  he  simply  states 
that  he  has  heard  a  statement  made  to  that  effect 
(Rabbi  Moses  Iserlish). 

8.  If  a  witness  testifies  to  the  effect  that  he  has 
seen  the  man  dying,  he  must  be  examined  and  ques- 
tioned as  to  how  and  under  what  circumstances  he 
has  seen  him  dying.  If  the  testimony  of  the  witness 
establishes  the  fact  beyond  any  doubt  that  the  man 
has  actually  died,  the  wife  is  permitted  to  re-marry, 
but  if  the  witness  simpty  testifies  that  he  saw  the 
man  in  a  condition  in  which  people  ordinarily  die, 
the  wife  is  not  permitted  to  re-marry  (L.  c.) 

9.  If  a  man  comes  and  testifies  that  he  himself 
has  killed  a  certain  person,  although  his  testimony 
cannot  be  accepted  in  its  entirety,  for  a  man  cannot 
testify  against  himself  in  criminal  cases  (Vide  Jew- 
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ish  Code  of  Jurisprudence,  page  32,  par.  135),  that 
part  of  the  testimony  relating  to  the  death  of  the  man 
is  admitted,  and  his  wife  is  permitted  to  re-marry 
(Yebamoth  25a). 

10.  If  one  witness  comes  to  a  woman  and  tells  her 
that  her  husband  has  died,  it  is  not  necessary  that 
she  appear  before  a  court  of  law  to  testify  to  that 
effect  in  order  that  she  may  remarry.  She  may  ap- 
pear before  any  court  of  law  and  declare  that  her 
husband  has  died,  and  such  declaration  will  be  ac- 
cepted as  true.  If,  however,  the  witness  in  whose 
name  she  has  made  the  declaration  denies  it  and  says 
that  her  husband  has  not  died,  her  declaration  is  not 
accepted  as  true  (Ran). 

11.  If  one  witness  testifies  that  a  certain  man  has 
died  a  natural  death,  and  another  witness  testifies 
that  the  man  was  killed,  although  the  witnesses  dis- 
agree as  to  the  manner  in  which  the  man  died,  but 
both  agree  to  the  fact  that  he  is  not  alive,  his  wife  is 
permitted  to  re-marry  (Yebamoth  117b). 

12.  If  it  is  mentioned  in  a  government  document 
that  such  and  such  a  man  has  died  or  has  been  killed, 
his  wife  is  permitted  to  re-marry  ( Yerushalmi,  Yeba- 
moth). 

13a.  The  rule  of  law  that  one  witness  may  testify 
as  to  what  he  has  heard  from  another  witness  re- 
garding the  death  of  a  certain  man,  holds  good  only 
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when  such  other  witness  is  a  rational  (sensible)  per- 
son (Yebamoth  121). 

13b.  But  if  he  has  heard  it  said  by  an  insane  per- 
son or  by  a  minor,  such  hearsay  evidence  is  not  ad- 
missible (L.  c.) 

13c.  However,  if  a  man  heard  of  minors  said  just 
now  are  come  from  the  funeral  of  such  and  such  a 
man,  and  some  speakers  make  some  eulogy  and  there 
and  there  educated  men  was  gone  behind  the  dead 
carriage  and  he  was  burial  of  them  or  them  ceme- 
tery. With  them  evidence,  the  hearer  can  notify  the 
wife  of  them  deceased  and  she  can  be  permitted  to 
re-marry.  This  law  applies  only  if  he  is  notified  at 
the  same  time  of  the  hearer,  not  afterwards. 

14.  If  people  find  a  man  either  slain  or  dead  and 
the  forehead,  nose  and  features  of  the  face  are  not 
mutilated  and  they  recognize  him  to  be  such  and 
such  a  person,  they  may  testify  that  such  person  is 
dead.  If  any  one  of  the  aforesaid  parts  of  the  dead 
man's  body  is  mutilated,  although  his  clothes  bear 
special  and  distinct  marks  by  which  they  could  be 
identified  as  belonging  to  that  particular  man,  and 
thereby  recognize  him,  they  cannot  testify  to  the  ef- 
fect that  such  and  such  a  man  is  dead,  because  it  is 
probable  that  the  man  whom  they  have  known  to 
have  such  clothes  has  lent  them  to  somebody  else 
(Yebamoth  120a). 

15a.  Even  if  there  was  an  ordinary  mark  on  the 
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body  of  the  dead  man,  such  as  a  hair  mole,  the  wit- 
nesses cannot  testify  to  the  death  of  such  person 
(L.  c.) 

15b.  If,  however,  there  was  on  his  body  an  extra- 
ordinary mark  of  identification,  they  may  testify  to 
his  death.  A  superfluous  limb,  or  a  limb  less  than  the 
ordinary  number,  constitute  an  extraordinary  mark 
of  identification;  but  a  limb  too  long  or  a  limb  too 
short,  or  white  hair  or  red  hair  does  not  constitute 
an  extraordinaiy  mark  of  identification  (Rabbi 
Moses  Iserlish). 

16.  No  testimony  concerning  the  identity  of  a 
dead  man  is  admissible  unless  it  is  proven  that  he 
was  found  by  the  witnesses  not  more  than  three  days 
subsequent  to  his  death  or  to  his  having  been  mur- 
dered. If  he  was  found  by  the  witnesses  after  the 
expiration  of  three  days,  no  testimony  concerning 
his  identity  is  admissible,  because  the  features  of  a 
man's  face  become  changed  three  da}^s  after  his  death 
(Mishnah,  Yebamoth). 

17.  The  above  rule  of  law  has  application  only 
to  a  case  where  the  dead  person  is  found  on  dry 
land ;  but  if  he  is  found  by  the  seashore,  even  if  he 
is  found  there  many  days  after  he  has  been  drowned, 
evidence  concerning  the  identity  of  such  man  is  ad- 
missible, because  the  body  of  a  man  becomes  mutil- 
ated in  water  after  the  expiration  of  a  very  long  time 
(Yebamoth  121a). 
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18.  This,  however,  is  true  only  when  he  was  found 
there  immediately  after  he  was  cast  up  by  the  sea, 
and  also  when  the  dead  body  was  not  bruised.  If  a 
long  time  has  expired  from  the  time  he  has  been  cast 
up  by  the  sea  to  the  time  he  was  found,  or  if  the  body 
was  bruised,  no  testimony  may  be  admitted  concern- 
ing the  identity  of  the  dead  man,  because  on  account 
of  the  bruise  the  body  becomes  swollen  and  conse- 
quently changed  by  reason  thereof  (L.  c.) 

19.  If  witnesses  saw  a  man  fall  into  a  den  of  lions, 
tigers,  or  the  like,  they  cannot  testify  to  the  effect 
that  he  has  died,  because  there  is  a  probability  that 
the  animals  were  not  hungry  at  that  time  and  there- 
fore did  not  devour  him.  If,  however,  they  saw  him 
fall  into  an  excavation  where  serpents  were  found, 
they  may  testify  to  the  effect  that  he  has  died 
(Yebamoth  120a). 

20.  If  the  witnesses  saw  a  man  fall  into  a  fiery 
furnace,  or  into  a  caldron  full  of  boiling  wine,  oil  or 
water,  or  if  they  saw  his  throat  cut,  although  they 
saw  him  rise  and  flee  thereafter,  they  may  testify 
that  he  died,  because  he  is  bound  to  die  ultimate- 
ly therefrom  (Yebamoth  120b,  121b). 

21.  If  the  witnesses  saw  him  fall  into  the  ocean, 
they  cannot  testify  that  he  has  been  drowned,  be- 
cause it  is  probable  that  he  got  out  at  some  other  part 
of  the  ocean  where  they  could  not  see  him.  If,  how- 
ever, they  saw  him  fall  into  a  collection  of  water  the 
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entire  surface  of  which  could  be  seen  by  a  man,  and 
they  have  waited  near  the  water  so  long  that  a  man 
was  bound  to  die  within  such  a  period  of  time,  they 
may  testify  concerning  his  death  and  his  wife  may 
remarry  (Yebamoth  121a). 

22a.  A  woman  herself  may  testify  concerning  the 
death  of  her  husband,  and  she  is  permitted  by  reason 
of  her  testimony  to  remarry  (Yebamoth  114b). 

22b.  In  such  event,  she  is  likewise  entitled  to  the 
sum  of  money  that  has  been  provided  for  her  in  her 
marriage  contract,  in  case  of  widowhood  or  divorce, 
as  provided  for  by  the  Law  of  Moses  (Yebamoth 
116b). 

23.  The  last-named  rule  of  law  is  true  only  in  a 
case  where  she  comes  to  court  and  says:  "My  hus- 
band has  died,  give  me  permission  to  remarry/'  and 
she  makes  no  mention  of  the  money  she  is  entitled 
to  get  in  such  event.  If,  however,  she  says:  "My 
husband  has  died,  give  me  the  money  I  am  entitled 
to  receive,"  she  is  not  permitted  to  remarry,  nor  is 
she  entitled  to  the  money,  for,  it  is  presumed,  that  she 
is  simply  desirous  of  receiving  her  money  during 
the  lifetime  of  her  husband,  but  she  has  no  inten- 
tion to  remarry,  as  she  is  aware  that  her  husband  is 
alive  (L.  c.) 
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CHAPTER  XXVII. 
Laws  Concerning  Betrothal. 

1.  If  a  man  betroths  a  woman  while  giving  her 
something  of  pecuniary  value  in  consideration  there- 
for, he  must  give  her  something  valued  at  a  perutha 
or  more,  and  he  must  say  to  her  in  the  presence  of 
two  witnesses:  "Thou  art  betrothed  unto  me  there- 
with the  peruto"  (the  smallest  coin  then  in  circula- 
tion in  the  land,  e.  g.,  a  cent  in  U.  S.),  (Kidushin  2a). 

2.  It  is  preferable,  and  it  is  customary,  to  say: 
"Thou  art  betrothed  (consecrated)  to  me,  in  ac- 
cordance with  the  Law  of  Moses  and  Israel"  (Rabbi 
Moses  Iserlish). 

3.  It  is  likewise  customary  to  betroth  a  woman 
with  a  ring  (L.  c.) 

4.  If  a  woman  gives  money  to  a  man  and  says 
to  him :  "I  am  betrothed  to  thee  therefor, ' '  she  does 
not  become  betrothed  thereby  (Kidushin  5b). 

5.  If  a  woman  gives  a  certain  coin  to  a  man  and 
says  to  him :  ' '  Take  this  coin  from  me  as  a  gift  and 
I  will  be  betrothed  to  thee."  The  man  takes  the  coin 
and  replies : 6  4  Thou  art  betrothed  to  me  for  the  honor 
thou  has  derived  by  my  accepting  a  gift  from  thee." 
If  he  is  a  prominent  person,  she  is  betrothed  thereby 
because  she  was  honored  by  his  having  accepted  a 
gift  from  her,  but  if  he  is  an  ordinary  person  she 
does  not  become  betrothed  thereby  (L.  c.) 
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CHAPTER  XXVIII. 
Betrothing  a  Woman  With  a  Stolen  Article,  Etc. 

la.  If  a  man  betroths  a  woman  by  giving  her  an 
article  of  value  which  was  stolen  by  him  or  of  which 
he  otherwise  illegally  obtained  possession,  she  does 
not  become  betrothed  thereby  (Kidushin  52a). 

lb.  If,  however,  it  is  known  that  the  owner  of 
such  article  has  despaired  of  ever  regaining  it,  and 
has  as  a  result  renounced  his  right  of  ownership 
thereto,  and  it  is  thus  known  that  the  one  who  be- 
troths the  woman  has  acquired  title  to  the  article 
with  which  he  betroths,  she  becomes  betrothed  there- 
by (Kidushin  52b). 

2.  If  a  man  illegally  obtains  possession  of  an 
article  belonging  to  a  woman,  and  upon  returning 
such  article  to  her  he  says:  "Thou  art  betrothed 
unto  me  therewith,"  if  the  two  concerned  have  never 
before  spoken  about  betrothal,  she  is  not  betrothed 
thereby  (L.  c.) 

3.  If,  however,  before  the  aforesaid  betrothal  took 
place,  the  man  and  the  woman  had  spoken  about  be- 
ing betrothed,  and  she  accepted  her  article  from  him 
in  silence,  she  becomes  betrothed  thereby  (L.  c.) 

4.  If  there  have  been  no  betrothal  negotiations 
between  the  man  and  the  woman,  and  when  he  re- 
turns the  article  to  her  and  says:    "Thou  art  be- 
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trothed  unto  me,"  she  replies,  ' ' Yes,"  she  becomes 
betrothed  thereby  (L.  c.) 

5a.  If  after  she  has  already  received  the  article 
from  him,  he  savs  to  her :  "Thou  art  betrothed  unto 
me  therewith,"  she  does  not  become  betrothed  there- 
by, even  in  the  event  she  replies,  "Yes,"  even  when 
there  were  betrothal  negotiations  between  them  prior 
thereto  (L.  c.) 

5b.  Even  if  she  claims  that  she  has  received  the 
article  from  him  originally  with  the  intention  of  be- 
coming betrothed,  her  words  are  of  no  effect  (Rabbi 
Moses  Iserlish). 

6.  The  foregoing  rules  of  law  apply  also  to  a 
case  where  a  man  has  borrowed  a  certain  sum  of 
money  from  a  woman,  and  when  he  repays  her  the 
loan  he  says  to  her:  "Take  the  money  that  I  owe 
thee,  and  thou  art  betrothed  unto  me  therewith" 
(Kidushin  13). 

7.  If  a  woman  owes  to  a  man  a  certain  sum  of 
money,  and  the  man  says  to  her:  "Thou  art  be- 
trothed unto  me  with  the  money  thou  owest  to  me," 
she  does  not  become  betrothed  thereby.  It  is  imma- 
terial whether  he  holds  a  promissory  note  from  her 
or  not.  This  rule  of  law  holds  good  even  in  a  case 
where  the  money  she  has  borrowed  from  him  is  still 
in  her  possession,  she  having  made  no  use  thereof 
or  in  the  event  the  betrothal  took  place  at  the  time  the 
loan  became  due  (Kidushin  6a,  et  seq.) 
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8.  The  above  rule  of  law  applies  likewise  to  a  ease 
where  the  woman  is  indebted  to  the  man  for  services 
rendered  by  him  on  her  behalf  (L.  e.) 

9.  If  a  man,  upon  making  a  loan  to  a  woman,  says 
to  her:  ' ' Thou  art  betrothed  unto  me  in  considera- 
tion of  my  extending  the  time  within  which  it  shall 
be  paid,  and  I  will  make  no  demand  upon  thee  till 
then,"  the  betrothal  is  valid.  Nevertheless,  it  is  for- 
bidden to  do  so,  because  it  appears  like  receiving 
usury  for  a  loan,  which  is  prohibited  by  the  law  of 
Thora  (Kidushin  6b). 

10.  If  a  woman  owes  money  to  a  man,  and  he  says 
to  her:  "Thou  art  betrothed  unto  me  in  considera- 
tion of  my  releasing  you  from  such  indebtedness," 
the  betrothal  is  valid. 

11a.  If  a  man  lends  money  to  a  woman  on  a 
pledge,  and  he  says  to  her:  "Thou  art  betrothed  to 
me  with  the  money  thou  owest  to  me,"  the  betrothal 
is  valid  (Kidushin  19a). 

lib.  It  is  disputed  whether,  in  such  a  case,  it  is 
necessary  that  he  return  the  pledge  to  her  or  not 
"(Maimonides  holding  that  the  pledge  must  be  re- 
turned, and  other  jurists  holding  that  it  must  not  be 
returned) . 

12.  It  is  disputed  whether  betrothal  takes  effect 
in  the  event  the  man  says  to  the  woman :  ' 1  Thou  art 
betrothed  unto  me  with  the  money  which  the  man 


380 


JEWISH  CODE  OF  JURISPRUDENCE 


owes  to  me,"  if  this  took  place  in  the  presence  of 
a  debtor. 

12a.  All  jurists,  however,  concur  that  if  the  man 
thus  betroth  the  woman  in  the  absence  of  his 
debtors,  the  betrothal  is  doubtful,  even  when  he 
legally  assigns  unto  her  the  promissory  notes  which 
he  holds  from  such  debtors. 

13.  If  a  man  borrows  an  article  from  another 
and  notifies  him  that  with  this  article  he  is  about  to 
betroth  a  woman,  the  betrothal  is  valid.  If  he  failed 
to  inform  the  lender  of  the  object  of  his  loan,  the 
betrothal  is  doubtful.  The  same  rule  of  law  applies 
to  a  case  where  a  man  hires  an  article  (Tur). 

CHAPTER  XXIX. 

The  Money  Must  Be  Given  Away  Uncondition- 
ally. 

1.  If  a  man  says  to  a  woman:  "Thou  art  be- 
trothed unto  me  with  this  coin,  on  condition  that  thou 
return  the  coin  to  me,"  the  betrothal  has  no  effect 
(Kidushin  12b). 

2.  If  a  woman  says  to  a  man:  ' 1  Make  a  gift  of 
some  money  to  such  and  such  a  person,  and  in  con- 
sideration thereof  I  shall  become  betrothed  to  thee," 
and  the  man  gives  the  money  to  such  a  person  and 
says  to  the  woman:    "Thou  art  betrothed  unto  me 
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in  consideration  of  the  gift  which  I  made  at  your 
request,'7  the  betrothal  is  valid  (L.  c.) 

3.  A  woman  says  to  A:  "Give  a  certain  coin  to 
B,  and  I  will  be  betrothed  unto  him."  A  gives  the 
coin  to  B,  as  requested,  and  the  latter  says  to  the 
woman :  4 '  Thou  art  betrothed  unto  me  in  considera- 
tion of  the  pleasure  you  derived  in  my  accepting  this 
gift  at  your  request,' '  the  betrothal  is  valid  (Kidu- 
shin  7a). 

4.  A  says  to  a  woman:  "Take  this  coin  belong- 
ing to  me,  and  thou  shalt  become  betrothed  to  B 
therewith. ' '  B  then  says  to  the  woman :  ' '  Thou  art 
betrothed  unto  me  with  the  money  which  was  given 
thee  by  A."  The  betrothal  is  valid,  and  it  is  imma- 
terial whether  B  has  appointed  A  to  act  for  him  as 
his  agent  or  not  (L.  c.) 

5.  If  a  man  says  to  a  woman:  "Be  betrothed 
unto  me  with  a  denari"  (gold  piece ;  25  cents  in  U.  S. 
coin),  and  he  gives  her  a  pledge  in  the  meantime  to 
secure  the  payment  of  such  coin,  the  betrothal  is  of 
no  effect  (Kidushin  7a). 

6.  A  man  says  to  a  woman:  "Be  betrothed  unto 
me  with  one  hundred  golden  denarii/'  and  he  gives 
her  only  one  denari,  the  betrothal  takes  effect  from 
the  time  she  accepted  the  denari,  but  he  is  bound  to 
pay  her  the  balance  of  the  sum  mentioned  by  him. 
For,  this  case  is  analogous  to  a  case  where  a  man 
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says  to  a  woman:  "Be  betrothed  unto  me  with  this 
denari  on  condition  that  I  give  you  thereafter  two 
hundred  denarii,"  in  which  case  the  betrothal  takes 
effect  immediately  upon  her  receiving  the  denari 
(Kidushin  8a). 

7.  The  aforesaid  rule  of  law,  however,  holds  good 
only  in  a  case  where  he  says  to  her:  "Be  betrothed 
to  me  with  the  sum  of  one  hundred  denarii,' '  but 
if  he  says  to  her:  "Be  betrothed  to  me  with  these 
two  hundred  denarii, ' '  and  he  begins  to  count  it  into 
her  hand,  and  finds  he  is  short  of  the  amount,  the 
betrothal  is  of  no  effect  unless  he  gives  her  the  entire 
sum  mentioned  by  him.  In  such  a  case,  even  if  there 
is  only  one  denar  short,  both  of  them  may  rescind, 
unless  he  says  to  her  that  such  denar  which  is  short 
shall  be  considered  as  a  loan  made  from  her  to  him, 
and  she  consents  to  it  (L.  c.) 

8.  A  man  says  to  a  woman :  "Be  betrothed  to  me 
with  this  denari,  on  condition  that  I  give  you  there- 
after up  to  the  sum  of  one  hundred  denarii,"  and 
the  woman  replies :  ' 6  On  condition  that  you  give  up 
to  me  the  sum  of  two  hundred  denarii."  No  more 
negotiations  having  taken  place  between  them,  each 
of  them  has  departed.  Thereafter  the  man  opened 
negotiations  again,  and  upon  meeting  her  he  be- 
trothed her  with  the  denari.  In  such  a  case  she  is  not 
betrothed  unless  he  gives  the  two  hundred  denarii 
mentioned  by  her  (because  his  having  opened  nego- 
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tiations  again  signified  that  he  was  willing  to  abide 
by  her  conditions).  If,  however,  the  woman  has 
again  opened  negotiations,  and  he  met  her  and  be- 
trothed her  with  the  denari,  he  is  bound  to  give  her 
only  the  sum  of  one  hundred  denarii  (Tosefta,  Kidu- 
shin). 

9.  If  a  man  says  to  a  woman,  "You  are  be- 
trothed to  me  with  this  cup,"  and  it  was  not  stipu- 
lated by  the  man  if  he  betrothed  her  with  the  cup  or 
its  contents — then,  if  the  cup  was  filled  with 
water  she  is  betrothed  with  the  cup  and  the  water; 
if  it  was  filled  with  wine  she  is  betrothed  with  the 
cup  and  not  with  the  wine.  If  it  was  filled  with  oil 
she  is  betrothed  with  the  oil  and  not  with  the  cup. 
Therefore  the  oil  must  be  appraised.  If  it  is  worth  a 
cent,  then  is  the  betrothal  valid;  if  less,  it  is  not 
valid  (Kidushin  48). 

9a.  Other  sages  hold  that  if  the  cup  was  full  with 
water  the  betrothal  takes  effect  with  the  cup.  If  it 
was  full  with  wine,  then  the  betrothal  takes  effect 
with  the  wine.  If  it  was  full  with  oil,  then  it  takes 
effect  with  it  too. 

10.  If  a  man  has  an}^  kind  of  vessel  or  all  kinds 
of  foods  and  the  woman  says  to  the  man,  ' 6  Give  me 
a  few  of  them,"  and  the  man  says,  "If  I  give  you, 
will  you  be  betrothed  to  me*?"  If  the  woman  says 
yes,  and  he  give  them  to  her,  the  betrothal  takes 
effect. 


384 


JEWISH  CODE  OF  JURISPRUDENCE 


11.  If  she  says  give  it  to  me,  or  throw  it  to  me,  and 
he  gives  it  to  her,  the  betrothal  takes  no  effect,  be- 
cause she  takes  it  as  a  joke. 

12.  In  the  same  event,  if  the  man  is  drinking 
wine  and  the  woman  says,  "Give  me  one  cup  of 
wine,"  and  he  says,  "If  I  give  it,  will  you  be  be- 
trothed to  me!"  and  she  says,  "put  it  to  my  mouth," 
or  "put  it  in  my  hand,"  the  betrothal  takes  no  effect. 

13.  If  he  says  at  the  same  time,  "When  I  give 
it  to  you,  you  are  betrothed  to  me,"  and  she  receives 
it,  the  betrothal  takes  effect. 

CHAPTER  XXX. 
How  Delivery  of  Betrothal  Money  Must  Be  Made. 

1.  If  one  betroths  a  woman  it  is  not  necessary 
that  he  deliver  the  coin  or  the  document  with  which 
he  betroths  her  into  her  hand.  If  the  woman  accepts 
his  betrothal  proposal,  he  throws  the  coin  or  the  docu- 
ment into  her  hand,  or  into  her  lap,  or  into  her  court- 
yard, or  into  her  field,  the  betrothal  takes  effect  (Git- 
tin  71a). 

2.  If  the  woman  is  standing  in  the  premises  be- 
longing to  the  man,  and  he  betroths  her  there,  the 
betrothal  takes  no  effect  unless  he  delivers  it  into 
her  hand  or  into  her  lap  (L.  c.) 

3.  If  a  man  says  to  a  woman, ' 4  Thou  art  betrothed 
unto  me  with  this  coin,"  and  she  takes  it  and  throws 
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it  into  the  sea  or  into  the  fire  in  his  presence,  the 
betrothal  is  not  valid  (Kidushin  8). 

4.  If  a  man  says  to  a  woman, ' '  Thou  art  betrothed 
unto  me  with  this  coin,"  and  she  says,  ' ' Leave  it  on 
this  stone,"  if  the  stone  is  her's,  it  is  valid;  other- 
wise it  is  not  valid.  If  it  belongs  to  both,  then  the 
betrothed  is  doubtful  (L.  c.) 

5.  If  a  man  says  to  a  woman, 6 i  Thou  art  betrothed 
unto  me  with  this  bread,"  and  she  says,  "Give  it  to 
this  poor  man,"  even  if  the  poor  man  is  supported 
by  her,  it  is  not  valid,  for  they  bear  alike  the  duty  to 
support  the  poor  (L.  c.) 

6.  If  a  man  says  to  a  woman, ' '  Thou  art  betrothed 
unto  me  with  this  bread,"  and  she  says,  "Give  it  to 
this  dog,"  if  the  dog  is  her's,  it  is  valid;  but  if  it  is 
a  stranger's  dog,  it  is  void.  If  the  dog  ran  after  her 
threatening  to  attack  her  and  she  ordered  the  bread 
given  it,  then  the  betrothal  is  doubtful.  These  rules 
apply  only  when  afterward  he  gives  these  articles 
into  her  lap  (L.  c.) 

7.  There  is  a  difference  of  opinion  as  to  when  a 
woman  says  to  a  man, ' '  Give  bread  to  the  dog  or  leave 
it  on  the  stone  and  I  will  be  betrothed  unto  you, "  if  it 
is  valid  or  not  (L.  c.) 

8.  If  a  man  says  to  a  woman,  "Thou  art  be- 
trothed unto  me  with  this  coin, ' '  and  she  says, 4  ■  Give 
the  money  to  my  father  to  to  your  father,"  even  af- 
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terwards  the  man  says,  "You  are  betrothed  unto  me 
with  the  money  what  I  give  to  them/'  this  betrothal 
is  not  effective.  If,  however,  the  woman  says  "On 
condition  that  my  father  or  your  father  received  the 
money,"  the  betrothal  is  effective. 

9.  If  the  woman  was  indebted  to  someone  and  the 
creditor  pressed  her  for  the  mone}7,  and  the  man  says, 
"You  are  betrothed  to  me  with  the  money,"  and  she 
answers,  "Give  it  to  my  creditor."  If  the  creditor 
was  a  heathen,  the  betrothal  takes  effect;  but  if  an 
Israelite,  the  betrothal  is  doubtful  (Radbas). 

CHAPTER  XXXI. 

la.  No  betrothal  takes  effect  if  the  consideration 
received  by  her  is  valued  less  than  a  perutha  (one 
cent)  (Gitten71a). 

lb.  If  he  betroths  her  with  an  article,  not  men- 
tioning what  the  value  thereof  is,  it  is  not  necessary 
that  the  article  be  appraised  before  the  betrothal 
takes  place  in  order  to  ascertain  if  it  is  worth  a 
cent.  He  may  first  betroth  her  with  the  article,  and  if 
after  the  betrothal  it  is  found  that  it  is  worth  a  cent 
or  over,  the  betrothal  takes  effect  (Kidushin  7b). 

In  a  case  where  the  man,  upon  betrothing  the 
woman  with  an  article,  says  that  it  is  worth  a  cer- 
tain sum  of  money,  it  is  not  necessary  that  the  article 
be  first  appraised  to  ascertain  if  it  is  really  worth 
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.  the  sum  mentioned  by  him.  If  it  is  afterwards  found 
that  it  is  worth  the  sum,  it  is  valid. 

CHAPTER  XXXII. 
Betrothing  With  a  Document. 

1.  A  man  may  betroth  a  woman  by  writing  upon 
a  piece  of  paper  or  a  fragment  of  clay  vessel :  ■ 6  Thou 
are  betrothed  to  me,"  and  such  writing  must  be 
handed  to  the  woman  in  the  presence  of  not  less  than 
two  witnesses  (Kidushin  9a). 

2.  It  is  not  necessary  that  the  paper  or  the  frag- 
ment of  clay  vessel  upon  which  it  was  written  be 
worth  a  cent  in  order  that  the  betrothal  may  have 
effect  (L.  c.) 

3.  The  man,  upon  writing  the  document  with 
which  he  is  to  betroth,  must  have  it  in  mind  that  this 
writing  is  intended  for  the  very  woman  whom  he 
subsequently  betroths.  If  he  writes  it  with  the  in- 
tention of  delivering  to  one  woman  and  then  be- 
troths another  therewith,  the  betrothal  is  not  valid 
(L.  c.  9b). 

4.  The  document  must  likewise  be  written  with 
the  woman's  knowledge  and  consent.  If  it  was  writ- 
ten without  her  knowledge  and  consent,  the  betrothal 
is  doubtful  (L.  c.  9b). 
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CHAPTER  XXXIII. 
Betrothing  With  Cohabitation. 

1.  On  account  of  morality,  it  is  prohibited  to  be- 
troth a  woman  with  cohabitation.  If,  however, 
a  man  says  to  a  woman:  "Thou  art  betrothed  to  me 
with  this  intercourse, "  the  betrothal  takes  effect, 
provided  it  is  corroborated  by  at  least  two  witnesses 
(Kidushin  2a). 

CHAPTER  XXXIV. 
Betrothal  Benedictions. 

1.  It  is  a  grave  religious  offence  to  have  inter- 
course with  a  bride  without  having  the  benedictions 
uttered. 

2.  The  benedictions  must  be  uttered  in  the  pres- 
ence of  at  least  ten  male  persons,  the  bridegroom 
himself  to  be  included  in  the  required  number. 

3.  Before  the  betrothal  takes  place,  a  benediction 
is  uttered  over  a  glass  of  wine  or  beer,  and  after  the 
betrothal  six  more  benedictions  are  uttered. 

4.  It  is  necessary  to  utter  the  benedictions  for 
seven  successive  days  following  the  marriage  cere- 
mony, if  a  bachelor  marry  even  a  widow,  or  vice 
versa,  if  on  each  and  every  of  such  days  there  is  a 
new  guest  or  guests;  if  a  widow  marry  a  widower, 
only  three  days  benedictions. 
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5.  On  the  Sabbath  following  the  marriage  cere- 
mony the  benedictions  must  be  uttered,  even  in  case 
there  are  no  new  guests. 

CHAPTER  XXXV. 
Appointing  An  Agent  To  Betroth. 

1.  A  man  may  appoint  an  agent  to  betroth  for 
him  any  woman  or  a  certain  particular  woman 
(Kidushin  41a). 

2.  The  agent  must  say  to  the  woman  upon  be- 
trothing her:  "Thou  art  betrothed  to  such  and  such 
a  man"  (Tur). 

3.  However,  if  it  is  possible  to  betroth  her  in  per- 
son, he  is  forbidden  to  do  so  by  an  agent,  unless  he 
is  well  acquainted  with  the  woman  whom  he  wants 
to  betroth.  For,  should  he  betroth  a  woman  through 
an  agent  without  knowing  her,  he  may  thereafter  for 
one  reason  or  another  dislike  her  (Kidushin  41a). 

4.  Even  in  the  event  he  is  well  acquainted  with 
the  woman,  it  is  a  meritorious  act  for  a  man  to  be- 
troth a  woman  in  person,  if  it  is  possible  (L.  c.) 

5.  An  agent  is  competent  to  testify  as  a  witness 
to  the  betrothal  effected  through  him.  If,  therefore, 
a  man  appoints  two  agents  to  betroth  a  woman  for 
him,  no  other  witnesses  need  be  called  in  to  witness 
the  betrothal  (Kidushin  43a). 
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6.  Everybody  is  competent  to  act  as  agent  for  a 
man  for  the  purpose  of  betrothing  a  woman,  except- 
ing the  deaf  and  dumb,  the  insane  and  a  minor,  be- 
cause they  lack  understanding  (Gittin  23a). 

7.  A  man  says  to  his  agent:  "Go  to  such  and 
such  a  place  and  betroth  a  woman  for  me."  The 
agent  then  goes  to  a  place  other  than  the  one  pointed 
out  by  his  principal  and  betroths  a  woman  there,  such 
betrothal  has  no  effect  (Kidushin  50a). 

8.  Whenever  an  agent  fails  to  comply  with  the 
instructions  given  to  him  by  the  principal,  as  when 
he  was  instructed  to  betroth  a  woman  unconditionally 
and  he  betrothed  her  conditionally,  or  vice  versa,  or 
where  he  changed  or  modified  the  condition  made  by 
the  principal,  the  betrothal  does  not  take  effect 
(Maimonides). 

9.  A  man  appoints  an  agent  and  says  to  him :  "  Go 
and  betroth  for  me  that  woman  who  is  to  be  found 
in  such  and  such  a  place."  The  agent  goes  and  be- 
troths the  woman  mentioned,  but  she  was  then  found 
in  another  place  than  the  one  mentioned  by  the  prin- 
cipal. The  betrothal  takes  effect,  because  the  prin- 
cipal mentioned  the  place  in  order  to  facilitate  the 
task  of  the  agent  in  locating  the  woman,  and  had  no 
intention  to  make  the  location  a  condition  of  the  be- 
trothal (Kidushin  50a). 

10.  If  a  man  appoints  an  agent  to  betroth  the 
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woman  for  him,  and  the  agent  betroths  the  woman 
for  himself,  the  agent  is  guilty  of  deception,  but  the 
betrothal  is  valid  if  he  betrothed  her  with  his  own 
money  (L.  c.  58b). 

11.  Even  if  the  agent  at  first  said  to  the  woman 
that  such  a  man  has  appointed  him  as  his  agent  to 
betroth  her  for  him,  and  then  upon  betrothing  her 
he  said:  "Thou  art  betrothed  to  me,"  the  betrothal 
takes  effect,  provided  that  the  woman  well  under- 
stood what  took  place  and  did  not  object  (Rosh). 

12.  If  the  woman  was  unwilling  to  be  betrothed 
to  the  principal  and  the  agent  has  betrothed  her  to 
himself,  the  latter  is  not  guilty  of  deception  (Kidu- 
shin  59a). 

13.  A  man  appoints  an  agent  for  the  purpose  of 
betrothing  a  woman  for  him.  The  agent  accordingly 
leaves  to  execute  his  mission,  and  is  thereafter  found 
dead,  and  it  cannot  be  ascertained  whether  he  did 
betroth  a  woman  or  not.  It  is  presumed  as  a  matter 
of  law  that  the  agent  did  betroth  a  woman  for  his 
principal,  because  there  is  a  presumption  that  an 
agent  performs  the  duty  resting  upon  him.  The 
principal  is,  therefore,  prohibited  from  marrying 
any  woman  who  has  such  relatives  as  would  be  for- 
bidden to  him  on  account  of  consanguinity  (affinity), 
as  a  woman  who  has  a  daughter  or  a  mother  or  the 
like.  He  is  permitted  to  marry  a  woman  who  either 
has  no  such  relatives,  or  who  has  such  relatives,  but 
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were  married  at  the  time  the  agent  was  appointed 
(Nazirl2a). 

CHAPTEB  XXXVI. 
A  Woman  Appointing  An  Agent  For  Betrothal. 

1.  A  woman  may  appoint  an  agent  to  accept  be- 
trothal for  her.  It  is  nevertheless  preferable  that 
she  accepts  the  betrothal  in  person,  but  there  is  no 
prohibition  in  the  case  of  a  woman  as  there  is  in  the 
case  of  a  man  (Kidushin  41a). 

2.  The  man  to  whom  the  woman's  agent  came 
with  betrothal  propositions  must  say  to  the  agent: 
"The  woman  who  designated  you  agent  is  betrothed 
unto  me."  If  the  agent  replies  thereto :  "I  betroth 
her  unto  you,"  or  if  he  simply  says  yes,  or  even  if 
he  makes  no  reply  whatever,  the  betrothal  is  valid 
(Maimonides). 

3.  There  is  an  opinion  that  an  agent  appointed 
for  the  purpose  of  betrothing  a  woman  cannot  him- 
self appoint  a  sub-agent  to  act  in  his  stead. 

4a.  A  woman  appoints  an  agent  to  accept  betrothal 
from  a  certain  man.  After  the  appointment  of  the 
agent  she  accepts  betrothal  from  another  man,  and 
the  agent  likewise  accepted  betrothals  in  compliance 
with  her  instructions.  If  it  cannot  be  ascertained 
whether  her  agent  accepted  the  betrothals  first  or 
whether  she  herself  has  accepted  first,  she  is  not  per- 
mitted to  be  married  to  either  one,  and,  in  order  to 
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be  allowed  to  marry  another,  she  must  obtain  a  bill 
of  divorce  from  both  of  them.  It  is  also  permissible 
that  she  accept  a  divorce  from  only  one  of  them  and 
become  the  wife  of  the  other  (Kidushin  79a). 

4b.  However,  the  one  whose  legal  wife  she  elects 
to  be,  must  betroth  her  again  (Rabbi  Moses  Iserlish). 

5.  The  foregoing  rule  of  law  applies  only  to  a 
case  when  the  men  to  whom  she  was  thus  betrothed 
are  strangers,  but  if  the  agent  has  accepted  betrothal 
from  a  father  and  she  accepted  it  from  the  son,  or 
if  the  agent  has  accepted  it  from  one  brother  and  she 
accepted  it  from  the  other  brother,  both  of  them 
must  give  her  a  bill  of  divorce,  and  she  is  forbidden 
to  become  the  wife  of  either  of  them  (Maimonides, 
Kidushin  IX). 

6.  One  woman  may  become  the  agent  of  another 
woman  for  the  purpose  of  accepting  betrothals  from 
a  certain  man  (Kiddushin  52a). 

7.  A  woman  cannot  appoint  an  agent  for  the 
purpose  of  accepting  betrothals  from  another  agent 
appointed  by  the  would-be  bridegroom  (Gittin  63a). 

CHAPTER  XXXVII. 

Betrothal  of  a  Minor. 

1.  A  man  is  prohibited  from  accepting  betrothal 
for  his  minor  daughter.  He  is  bound  to  wait  until 
she  becomes  of  age  and  she  will  then  be  in  a  position 
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to  point  out  her  choice  and  say,  "This  man  I  want" 
(Kidushin  49a). 

CHAPTER  XXXVIII. 

Betrothals  On  Conditions. 

1.  Betrothal  made  on  a  condition,  whether  the 
condition  was  imposed  by  the  man  or  by  the  woman, 
becomes  valid  only  when  the  conditions  are  fulfilled, 
but  not  otherwise  (Kidushin  61a). 

2a.  A  condition  is  invalid  unless  it  contains  the 
following  four  clauses: 

2b.  The  condition  must  be  doubled,  i.  e.,  the  one 
who  imposes  the  condition  must  explicitly  state:  "If 
you  will  comply  with  such  and  such  a  condition,  our 
agreement  will  be  binding,  but  if  you  fail  to  comply 
with  such  a  condition,  our  agreement  will  not  be 
binding"  (L.  c.) 

2c.  The  affirmative  part  of  the  condition  must 
precede  the  negative  part  thereof  (yes  stated  before 
no)  (Gittin  75a). 

2d.  The  conditions  must  precede  the  act  which 
the  promisor  obligates  himself  to  perform  by  virtue 
of  his  promise  (Baba  Meziah  54a). 

2e.  The  condition  must  be  such  as  shall  be  pos- 
sible of  being  complied  with  (L.  c.) 

3.  If  the  condition  imposed  by  the  man  betroth- 
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ing  a  woman  is  not  made  in  accordance  with  any  of 
the  foregoing  rules  of  law,  the  condition  is  invalid, 
and  the  betrothal  takes  effect  at  once  as  though  no 
condition  whatever  had  been  imposed  (L.  c.) 

4a.  If  a  man,  at  the  time  he  betroths  a  woman, 
makes  a  condition  to  the  effect  that  he  shall  not  be 
obligated  to  provide  her  with  clothes  or  food,  his 
condition  is  valid  if  she  accepts  the  betrothals  on 
such  a  condition,  and  he  is  not  obligated  to  provide 
for  her  (Ketuboth  56a). 

4b.  If,  however,  the  man  makes  a  condition  to 
the  effect  that  he  shall  have  no  sexual  intercourse 
with  her,  his  condition  is  void,  and  he  is  bound  to 
cohabit  with  her  after  the  marriage  (L.  c.) 

5.  A  man  gives  a  cent  to  a  woman  and  says  to 
her:  "Thou  art  betrothed  to  me  with  this  coin  on 
condition  that  I  give  you  one  hundred  zuz."  When 
such  a  condition  is  fulfilled,  the  betrothal  takes  effect 
as  of  the  date  the  cent  was  given  to  her  (Kidushin 
60a). 

6.  If  the  woman,  before  the  fulfilment  of  the 
above-named  condition,  has  accepted  betrothals  from 
another  man,  and  thereafter  the  condition  was  com- 
plied with  by  the  first  man,  the  betrothal  of  the  second 
man  takes  no  effect  (L.  c.) 

7.  If  the  man  says  to  her :  4 '  Thou  art  betrothed 
to  me  with  this  cent  on  condition  that  I  give  you  one 


396 


JEWISH  CODE  OF  JURISPRUDENCE 


hundred  zuz  within  thirty  days  from  now/'  the  be- 
trothal takes  effect  from  now  on  if  he  has  complied 
with  such  a  condition  within  the  thirty  days  (L.  c.) 

8.  If  before  the  expiration  of  the  thirty  days,  she 
accepts  betrothals  from  another  man,  she  becomes  be- 
trothed conditionally  until  the  expiration  of  the 
thirty  days.  If  at  the  end  of  the  thirty  days  the  first 
man  failed  to  comply  with  the  condition,  the  be- 
trothal of  the  second  takes  effect  and  the  betrothal  of 
the  first  becomes  void  and  she  is  not  required  to  ob- 
tain a  bill  of  divorce  from  the  first.  If  within  the 
thirty  days  the  first  man  has  complied  with,  the  con- 
dition, the  betrothal  of  the  first  only  takes  effect  and 
she  is  not  required  to  obtain  a  divorce  from  the  sec- 
ond man  (L.  c.) 

9.  If  a  man  says  to  a  woman:  "Thou  art  be- 
trothed unto  me  on  the  condition  that  my  father  con- 
sents to  such  betrothal,"  if  the  father  expressly  ob- 
jected to  it,  or  if  he  kept  silent  when  asked,  or  if  he 
has  died  before  he  became  aware  of  such  betrothal, 
the  betrothal  is  invalid  (Kidushin  63a). 

10.  If  a  man  betroths  a  woman  on  a  condition,  he 
may  thereafter  waive  such  condition.  It  is  not  neces- 
sary that  such  waiver  of  condition  be  made  in  the 
presence  of  witnesses  (Ketuboth  73a). 

11.  The  same  rule  of  law  applies  to  the  case  where 
the  woman  has  imposed  conditions  before  accepting 
the  betrothal.  She  may  thereafter  waive  them  (L.  c.) 
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12.  In  the  case  of  betrothal,  if  the  condition  im- 
posed by  the  man  inures  to  the  benefit  of  the  man, 
as  when  he  makes  a  condition  that  the  woman  has 
no  deformities  of  body,  or  that  she  is  not  bound  by 
any  vows,  or  the  like,  it  is  within  his  power  to  waive 
such  a  condition;  but  if  it  inures  to  the  benefit  of 
the  woman,  as  when  he  imposes  a  condition  that  the 
woman  shall  receive  from  him  two  hundred  zuz,  or 
the  like,  he  cannot  waive  such  a  condition;  and,  if 
she  does  not  consent  to  a  waiver,  she  does  not  become 
betrothed  if  the  condition  is  not  complied  with  (Beth 
Joseph). 

CHAPTER  XLII. 

Betrothal  Requires  Woman's  Consent  and 
Witnesses. 

la.  A  woman  does  not  become  betrothed  unless  it 
takes  place  with  her  consent  (Kidushin  2a). 

lb.  If  one  betroths  a  woman  by  force  or  under 
duress,  the  betrothal  has  no  effect  (Baba  Bathra 
48b). 

2.  It  is  disputed  whether  or  not  the  betrothal 
takes  effect  in  a  case  where  a  man  is  forced  to  betroth 
a  woman.   Such  betrothal  is  therefore  doubtful. 

3.  If  one  betroths  a  woman  when  there  were  no 
witnesses  present,  or  if  there  was  only  one  witness, 
the  betrothal  takes  no  effect,  even  when  both  the  man 
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and  the  woman  admit  that  such  betrothal  has  taken 
place.  The  betrothal  is  likewise  ineffective  in  a  case 
where  the  man  first  betroths  a  woman  in  the  presence 
of  one  witness  and  afterwards  betroths  her  in  the 
presence  of  another  witness,  and  one  witness  was  not 
in  the  presence  of  the  other  witness  (Kidushin  65a). 

4.  If  a  man  betroths  a  woman  in  the  presence  of 
witnesses  disqualified  from  testifying  by  the  Law  of 
Moses,  the  betrothal  takes  no  effect  (Kidushin  27b). 

If  one  betroths  in  the  presence  of  witnesses  dis- 
qualified from  testifying  by  rabbinical  enactment,  he 
must  betroth  her  again,  before  eligible  witnesses,  if 
he  is  willing  to  marry  her.  If  he  does  not  want  to 
marry  her,  he  must  give  her  a  bill  of  divorce,  because 
the  betrothal  is  doubtful. 

CHAPTER  XLIII. 
Betrothal  of  a  Minor. 

1.  A  minor  (under  the  age  of  thirteen  years  and 
one  day)  cannot  betroth  or  marry  (Yebamoth  96b, 
112). 

2.  It  is  forbidden  to  cause  a  male  or  female  minor 
to  marry. 
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CHAPTER  XLIV. 
Betrothal  of  the  Deaf  and  Dumb  and  Insane. 

1.  By  the  Law  of  Moses,  a  deaf  and  dumb  man 
cannot  betroth,  and  a  deaf  and  dumb  woman  cannot 
accept  betrothal.  The  Sages,  however,  have  enacted 
that  they  shall  be  able  to  marry.  If,  therefore,  A, 
a  deaf  and  dumb  man,  has  married  B,  and  thereafter 
C  betrothed  B,  the  betrothal  is  legally  effective  and 
C  must  give  her  a  bill  of  divorce.  If  such  divorce  is 
given,  B  may  again  live  with  A,  her  deaf  and  dumb 
husband  (L.  c.  112b). 

2.  Neither  the  Mosaic  Law  nor  the  rabbinical  law 
validates  the  betrothal  of  an  insane  man  nor  of  an 
insane  woman  (L.  c.) 

3.  If  an  intoxicated  person  betroths  a  woman, 
even  if  he  is  very  intoxicated,  the  betrothal  is  valid. 
If,  however,  he  was  intoxicated  as  Lot  had  been,  the 
betrothal  is  ineffective  (L.  c.) 

4.  If  an  Israelite  betroths  a  heathen  woman,  or  if 
a  heathen  betroths  an  Israeliteish  woman,  the  be- 
trothal takes  no  effect  (Mishnah  Kiddushin). 

5.  If  an  hermaphrodite  betroth  a  woman  or  be- 
comes betrothed  to  a  man,  it  is  doubtful  whether  it  is 
valid,  because  an  hermaphrodite  is  of  doubtful  sex. 

6.  If  a  man  betroth  a  woman  forbidden  to  him  by 
the  Law  of  Moses,  the  betrothal  is  void  and  no  di- 
vorce is  necessary. 


400 


JEWISH  CODE  OF  JUKISPKUDENCE 


7.  If  a  converted  Israelite  betroths  a  woman,  the 
betrothal  is  valid,  and  the  woman,  in  order  to  re- 
marry, must  obtain  from  him  a  bill  of  divorce  (Yeb- 
amoth  47b). 

CHAPTER  XLIX. 

1.  The  man  who  is  not  well  versed  in  the  laws  ap- 
pertaining to  divorce  and  betrothal  is  prohibited 
from  deciding  questions  of  law  involving  divorce  or 
betrothal,  because  he  is  apt  to  render  a  wrong  deci- 
sion and  thus  legalize  forbidden  marriages  and  in- 
crease the  number  of  bastards  among  Israel  (Kid- 
dushin  6a). 

2.  Therefore,  the  Rabbi  Tarn  and  Raboni  Chorf as 
put  a  ban  upon  the  man  who  performs  the  marriage 
ceremony  and  divorce  unless  he  has  a  diploma  of 
competence.   This  is  to  prevent  wrongful  marriages. 

CHAPTER  L. 

Laws  Relating  to  the  Return  of  Betrothal  Con- 
siderations, Gifts  and  Penalties. 

1.  If  a  man  betroths  a  woman  and  thereafter 
either  he  or  she  retracts,  or  either  he  or  she  dies,  or 
he  divorces  her,  the  money  or  the  article  which  she 
has  received  in  consideration  of  her  accepting,  the  be- 
trothal does  not  have  to  be  returned  to  him,  even  if 
such  consideration  amounts  to  the  sum  of  one  thous- 
and denarii,  because  such  article  is  considered  a  true 
gift  (Baba  Bathra  145a). 
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2.  If,  however,  the  betrothal  took  place  errone- 
ously, or  if  it  was  made  conditionally  and  the  condi- 
tions were  not  complied  with,  the  consideration  for 
such  betrothal  must  be  returned.  Likewise,  the  con- 
sideration must  be  returned  in  a  case  where  the  be- 
trothal is  doubtf  ul  (Ketuboth  76b). 

3.  If  one  betroths  his  sister,  the  money  which  he 
has  given  her  as  a  consideration  therefor  becomes  a 
gift.  It  is  a  fact  known  to  everybody  that  the  be- 
trothal takes  no  effect  with  a  sister.  The  man, 
therefore,  that  does  betroth  his  sister,  has  not 
done  so  through  a  mistake  of  the  law,  but  has  orig- 
inally intended  to  make  it  a  gift  to  her  (Kidushin 
46b). 

4.  A  betroths  B,  and  sends  gifts  to  B's  house, 
consisting  of  articles  of  value  and  of  food  and  drink. 
Should  either  A  or  B  die,  or  A  retract  the  betrothal, 
all  the  gifts,  except  the  food  and  drink,  must  be 
returned  to  him,  and  it  is  immaterial  whether  the 
articles  are  of  great  value  or  of  small  value,  or 
whether  A  has  partaken  of  the  betrothal  feast  at  his 
intended  father-in-law's  or  not  (Baba  Bathra  146b). 

5.  Another  opinion  holds  even  the  food  and 
drink  must  be  returned  when  the  bridegroom  does 
not  eat  anything  in  the  father-in-law's  house,  and  if 
he  eats  in  that  house  the  food  and  the  drink,  the 
small  articles  need  not  be  returned  (Ramo). 
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6.  If  the  bridegroom  retracts  because  the  father- 
in-law  promises  him  a  dowry  and  fails  to  observe  the 
condition,  the  bridegroom  is  reimbursed  even  for  the 
food  and  drink  (L.  c.) 

7.  If  a  bridegroom  refuse  to  come  to  the  mar- 
riage ceremony,  the  guests  having  requested  him  to 
come,  and  he  has  already  changed  his  mind,  then 
afterwards  the  bride  says,  "At  first  you  refused  me; 
now  I  don't  want  you,"  the  bride  is  free  from  all 
charges  of  expense  (L.  c.) 

8.  And  the  same  rule  applies  when  the  bride  re- 
fuses on  account  of  the  bad  temper  of  the  bride- 
groom, because  he  smacked  her ;  she  is  free  from  all 
charges  of  expense  (L.  c.) 

9.  If  A  sends  B  some  money  or  small  articles  to 
be  used  by  her  while  in  her  father's  house,  and  she 
accordingly  makes  use  of  the  same  and  some  of  them 
become  worn  out  or  lost,  she  is  not  bound  to  pay  for 
the  same.  If,  however,  such  articles  have  not  been 
used  by  her,  everything  must  be  returned  to  him.  A 
may  obtain  possession  of  the  same  through  a  court  of 
law,  because  it  is  known  that  such  articles  are  sent  as 
a  matter  of  formality  only,  and  not  as  an  absolute 
gift. 

10.  If  B  retracts  the  betrothal,  everything  must 
be  returned  to  A,  even  the  various  foods  and  drinks 
(Baba  Bathra  146b). 
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11.  In  the  case  of  food  and  drink,  however, 
only  two-thirds  of  their  value  are  paid,  as  when  the 
value  of  the  same  is  six  denarii,  B  is  bound  to  pa}^ 
only  four  for  the  same  (L.  c.) 

12.  If  it  is  the  custom  of  the  locality  that  the  bride- 
groom makes  a  feast  for  all  his  friends,  or  if  it  is  cus- 
tomary to  give  money  to  the  sextons,  readers  and  the 
like,  and  A  has  acted  in  accordance  with  such  cus- 
tom when  he  has  betrothed  B,  if  B  retracts,  she  must 
pay  for  the  loss  sustained  by  A,  because  she  caused 
all  this  loss  to  him.  In  such  a  case  it  is  the  duty  of  A 
to  prove  with  witnesses  how  much  he  has  thus  spent 
(L.  c.) 

13.  A  agrees  to  marry  B's  daughter.  B  sends 
clothes  and  jewelry  to  A,  and  thereafter  either  A  or 
B  retracts,  A  must  return  to  B  everything  he  has  re- 
ceived from  him,  because  it  is  presumed  that  B  has 
sent  the  articles  to  A  only  in  consideration  of  his 
subsequent  marriage  to  his  daughter  (Rashba). 

14.  A  agrees  with  B  to  marry  the  latter 's  daugh- 
ter, and  to  confirm  such  promise  one  makes  a  sym- 
bolic agreement  with  the  other,  and  each  one  of  them 
takes  an  oath,  and  each  one  deposits  promissory 
notes  with  a  third  party  to  be  forfeited  in  the  case 
of  retraction  on  either  side.  If  it  happens  thereafter 
that  a  sister  of  the  would-be  bride  becomes  a  convert, 
A  may  legally  retract,  and  he  is  freed  from  the  agree- 
ment, the  oath,  and  likewise  from  the  liability  of  the 


404 


THE  JEWISH  CODE  OF  JUKISPRUDENCE 


promissory  note  (Tur)  ;  and  if,  in  such  a  case,  the 
third  party  surrenders  A's  promissory  note  to  the 
would-be  bride,  such  delivery  has  no  effect  whatever 
(L.  c.) 

15.  If,  in  the  foregoing  case,  the  bride-to-be  has 
become  insane  thereafter,  A  may  likewise  retract 
(L.  c.) 

16.  If  A,  the  bridegroom-to-be,  becomes  a  degen- 
erate in  the  meantime,  as  when  he  becomes  a  gambler 
or  the  like,  the  would-be  bride  may  retract,  and  she  is 
absolved  from  the  agreement,  the  oath  and  also  from 
the  liability  of  the  promissory  note.  If  the  third 
party  surrenders  the  note  to  the  bridegroom-to-be, 
such  delivery  has  no  effect  whatever  (L.  c.) 

CHAPTER  LI. 

The  Validity  of  a  Verbal  Agreement. 

1.  A  makes  marriage  proposals  to  B.  B  agrees 
to  bring  upon  her  marriage  a  certain  sum  of  money, 
md  A  agrees  to  provide  for  her  a  certain  sum  of 
money  in  the  marriage  contract.  If  thereafter  A  be- 
troths  B,  their  verbal  agreement  is  binding,  although 
there  was  no  form  of  agreement  made  between  them. 
The  same  rule  applies  in  the  event  of  the  first  mar- 
riage (Ketuboth  102b). 

2.  If  the  father  promises  to  his  son  or  his  daugh- 
ter a  dowry  in  the  second  marriage,  it  is  not  valid 
without  a  form  of  agreement  from  the  promisor. 
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3.  In  the  first  event  the  promise  is  like  a  legal 
debt,  and  if  the  promisee  dies  before  the  marriage 
of  his  daughter,  the  bridegroom  can  collect  from  the 
heirs,  even  from  sold  property,  like  other  debt. 

4.  The  bridegroom  must  pay  the  fee  for  the  writ- 
ing of  the  contract  of  engagement  when  only  one 
copy  is  written;  and  if  two  copies  are  written  each 
one  must  pay  half. 

5.  Everything  that  is  promised  to  the  bride- 
groom must  be  given  before  the  marriage  and  the 
promisor  cannot  say  "  marry  first,  and  I  will  pay 
after  the  marriage." 

6.  If  he  wishes  to  deposit  the  promised  money 
with  a  third  party,  he  may  do  so. 

7.  If  a  man  takes  an  oath  to  give  to  his  son-in- 
law  a  dowry,  and  the  son-in-law  strives  with  his  wife, 
he  does  not  have  to  fulfill  his  promise. 

CHAPTER  LII. 

If  a  Man  Promise  Money  to  His  Son-in-Law  and 
He  Refuses  to  Give  It. 

1.  If  a  man  promises  a  dowry  to  his  son-in-law 
in  the  second  marriage  and  the  father  was  away  in 
a  far  country,  or  he  have  nothing  to  give,  the  bride 
can  say  to  the  bridegroom,  "I  have  not  promised 
any  dowry  to  you ;  only  my  father.  What  can  I  do  ? 
Either  marry  or  divorce  me."  Note:  At  that  time,  it 
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was  necessary  to  obtain  a  divorce  in  order  to  break 
an  engagement  or  betrothal. 

Note — He  can  claim  the  dowry  before  he  mar- 
ries her,  but  after  the  marriage  it  is  not  permitted 
that  the  bridegroom  should  strive  with  his  wife 
on  account  of  the  dowry  (see  Chap.  2). 

CHAPTER  till. 

1.  In  case  a  father  promised  a  dowry  to  his 
daughter  at  the  time  of  the  engagement  contract, 
should  his  daughter  die  before  the  marriage  cere- 
mony was  performed,  he  need  not  pay  the  dowry,  be- 
cause his  purpose  was  not  accomplished. 

2.  Should  the  daughter  die  shortly  after  the  cere- 
mony and  the  dowry  was  unpaid,  there  are  two  judi- 
cial opinions  governing  this  case,  namely,  whether  he 
shall  or  shall  not  fulfill  his  dowry  contract. 

3.  Where  the  point  is  disputed  as  to  the  law,  pos- 
session is  considered  nine  points  in  favor  of  the  pos- 
sessor. Therefore,  if  the  dowry  is  unpaid,  the  father 
need  not  pay  it;  but  should  he  have  paid  it  to  the 
bridegroom,  it  is  the  lawful  property  of  the  bride- 
groom. If  a  note  was  given,  the  note  need  not  be 
paid. 

4.  Should  the  bridegroom  have  returned  the 
dowry,  he  may  compel  his  father-in-law  to  return  it, 
as  it  was  only  in  the  nature  of  a  loan. 
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5.  The  above  is  rabbinical  law.  The  following 
decision  was  handed  down  by  Rabbi  Tarn. 

(Note — A  noted  rabbi  of  the  time  shortly  after 
the  Jews  left  Jerusalem.) 

6.  If  the  daughter  or  son  died  during  the  first 
year  following  the  marriage,  and  there  were  no  chil- 
dren resulting  from  the  marriage,  the  unspent  dowry 
must  be  returned  to  the  father-in-law  or  his  heirs. 
If  the  daughter  or  son  die  the  second  year  after  the 
marriage,  half  the  dowry  must  be  returned  to  the 
giver. 

7.  He  (or  she)  is  not  permitted  to  squander,  but 
he  (or  she)  is  permitted  to  deduct  all  expenses  due 
to  the  sickness  of  the  wife  (or  of  the  husband). 

8.  If  property  was  given  as  a  dowry,  the  father- 
in-law  or  his  heirs  may  forbid  the  bridegroom  (or  the 
bride)  from  selling  it  during  the  first  two  years. 

9.  This  custom  applies  only  to  the  dowry,  the 
wedding  presents,  or  if  the  wife  (or  the  husband) 
was  heir  to  property,  these  need  not  be  returned  to 
the  father-in-law,  or  to  the  heirs. 

10.  Even  if  a  stranger  gave  the  dowry,  it  must 
be  returned  to  him,  if  during  the  first  two  years  the 
bride  (or  the  bridegroom)  died. 

11.  If  the  bride  herself  (or  the  bridegroom  him- 
self) provided  the  dowry,  it  belongs  to  the  bride- 
groom (or  to  the  bride). 
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CHAPTER  LIV. 

1.  If  a  father  deposited  the  dowry  with  a  trus^ 
tee  and  he  died  before  the  wedding,  then,  if  his 
daughter,  even  if  she  is  of  age,  wants  to  give  the 
dowry  to  her  husband,  she  need  not  be  obeyed.  But, 
if,  after  the  wedding,  she  permits  the  trustee  to  give 
the  dowry  to  her  husband,  she  may  be  obeyed  (if  she 
is  of  age)  (Ketuboth  107). 

CHAPTER  LXVI. 
Laws  of  Marriage  Contract. 

1.  It  is  forbidden  to  be  in  privacy  with  a  bride- 
to-be  before  the  marriage  contract  has  been  written 
for  her  (Ketuboth  102b). 

2.  Even  if  the  husband  desires  to  assign  real 
property  or  money  from  which  the  amount  of  the 
marriage  contract  shall  be  collected,  it  is  invalid. 

3.  The  husband  must  mention  in  the  contract  of 
marriage  that  he  becomes  personally  liable  for  the 
payment  of  such  amount  and  that  all  his  property 
shall  become  liable  for  the  payment  of  the  same 
(Ketuboth  80a). 

4.  If  the  contract  of  marriage  is  lost,  or  if  the 
wife  has  released  her  husband  from  liability,  as  when 
she  has  given  him  a  receipt  to  the  effect  that  she  has 
received  the  full  amount  mentioned  in  the  contract  of 
marriage,  it  is  the  husband's  duty  to  give  her  another 
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contract  for  the  amount  provided  for  by  law,  for  a 
man  is  prohibited  from  living  with  his  wife  without 
a  contract  of  marriage,  even  for  one  hour  (Ketuboth 
56). 

5.  In  case  the  contract  of  marriage  is  lost  and 
witnesses  recall  the  date  on  which  the  original  con- 
tract was  written,  the  date  of  the  original  con- 
tract is  now  written  in  the  duplicate.  If  the  witnesses 
do  not  remember  the  date  of  the  original,  the  dupli- 
cate contract  is  written  as  of  to  date  (Tut). 

6.  In  the  case  where  the  woman  has  released  her 
husband,  the  second  contract  is  written  as  of  to  date, 
even  when  the  witnesses  remember  the  date  of  the 
first  contract  (L.  c.) 

7.  If  a  woman  sells  her  contract  to  her  husband, 
he  must  give  her  another  contract.  If,  however,  she 
sells  her  contract  to  a  stranger,  the  husband  is  not 
bound  to  give  her  another  contract  (Baba  Bathra 
87b). 

8.  The  sum  to  be  mentioned  in  the  contract  of 
marriage  given  to  a  virgin  is  not  less  than  two  hun- 
dred zuzim,  and  in  the  contract  given  to  a  widow  it 
is  not  less  than  one  hundred  zuzim.  It  is  permitted 
to  increase  the  amount  of  the  marriage  contract 
(Ketuboth  10b). 

9.  If  anyone  deducts  from  the  sum  hereinbe- 
fore provided,  his  carnal  knowledge  of  her  is  consid- 
ered as  adultery  (Ketuboth  54b). 


410 


THE  JEWISH  CODE  OF  JURISPRUDENCE 


CHAPTER  LXIX. 

1.  A  man  cannot  say  to  his  wife :  "I  will  not  sup- 
port you  and  I  will  not  take  from  you  whatever  you 
earn"  (Ketuboth  58a). 

2.  A  man  may,  however,  say  to  his  wife:  "Keep 
whatever  you  earn  to  yourself  for  your  support,  and 
if  this  does  not  suffice,  I  will  give  you  the  balance" 
(Ran). 

CHAPTER  LXX. 
Laws  Concerning  Support,  Etc. 

1.  If  a  man  marries  a  woman  and  she  afterward 
becomes  insane,  he  is  bound  to  support  her  and  also 
to  provide  medical  treatment  for  her  (Rashba). 

la.  If  the  husband  wants  to  support  his  wife 
without  living  together  with  her,  that  cannot  be  done 
without  her  consent  (Ketuboth  64b,  Tur). 

2.  If  a  man  goes  abroad  and  leaves  some  articles 
of  value  with  a  certain  man  for  safekeeping,  the 
Court  has  a  right  to  take  such  articles  from  the 
bailee's  possession  for  the  purpose  of  supporting  his 
wife,  if  he  failed  to  provide  for  her  (L.  c.) 

3.  The  above  rule  of  law  holds  good  even  in  a  case 
where  the  husband  has  expressly  ordered  the  bailee 
not  to  give  any  of  the  articles  to  his  wife  (Morde- 
cai). 

4.  If  the  bailee  returns  the  articles  to  the  hus- 
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band  after  a  demand  has  been  made  on  him  by  the 
woman,  he  must  pay  their  value  to  the  woman 
(L.  c.) 

5.  If  A  hires  out  his  articles  to  B  or  borrows  for 
a  certain  time,  and  goes  beyond  seas,  A's  wife  cannot 
take  such  articles  from  B  to  be  sold  for  her  support 
before  the  time  for  which  they  were  hired  expires 
(Rashba). 

6.  Some  authorities  say,  if  a  man  is  unable  to 
support  his  wife,  even  with  bread,  he  is  compelled  to 
divorce  her,  and  the  money  of  the  marriage  contract 
is  a  debt  till  he  is  able  to  pay.  Another  authority 
says  that  he  is  not  forced  to  divorce  her  on  the 
ground  that  he  is  poor  and  unable  to  support  her 
(Ketuboth  77). 

7.  If  a  man  have  food  enough  only  for  one  day, 
he  must  share  the  same  with  his  wife  (Tur). 

8.  It  is  the  duty  of  each  husband  to  be  hired, 
even  as  a  laborer,  for  any  hard  work  in  order  to  sup- 
port his  wife  (L.  c.) 

9.  If  the  husband  possesses  real  property  the 
wife  has  the  right  to  sell  the  same  in  order  to  get  her 
support,  either  from  the  fruit  or  from  the  funds,  if 
there  is  not  enough  from  the  fruit  (Raschbo). 

10.  If  a  man  goes  abroad  and  the  woman  comes 
to  Court  to  demand  support,  it  is  not  permitted  to 
give  her  a  decision  for  support  for  the  first  three 
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months  because  it  is  assumed  that  the  husband  did 
not  leave  an  empty  house,  and  after  three  months, 
even  if  she  has  not  the  marriage  contract  in  her 
hand,  the  Court  must  give  her  a  decision  for  support ; 
and  when  he  has  real  or  personal  property,  the  Court 
has  the  right  to  sell  it  and  support  the  wife,  even  if  it 
is  not  known  that  he  is  dead.  If  the  wife  herself 
sells  some  of  the  estate  for  support,  without  the  per- 
mission of  the  Court,  it  is  valid,  even  without  oath 
or  publication,  till  the  husband  shall  come  and  claim 
therefor  (Ketuboth  107). 

11.  If  the  husband  leave  the  home  on  account  of 
strife,  and  he  ran  away  with  the  intention  of  desert- 
ing the  wife  forever,  the  Court  must  allow  her  sup- 
port immediately  (Mordecai). 

12.  If  the  woman  after  three  months  was  silent, 
she  cannot  demand  support  for  the  time  she  re- 
mained silent,  but  she  can  have  support  from  the 
date  of  the  claim,  even  if  the  Court  adjourns  the  trial 
for  any  length  of  time  (Ran). 

13.  If  the  Court  gives  her  a  judgment  for  sup- 
port and  collect  from  the  estate  of  the  husband,  and 
assigns  another  to  loan  her  money  of  support,  and 
afterward  the  husband  died  and  there  is  nothing  to 
collect  from,  she  is  not  responsible.  If  the  Court 
says  to  the  creditor,  borrow  her  money,  she  is  respon- 
sible (Raschbo). 
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14.  If  the  woman  leaves  her  husband's  house  and 
moves  into  another  house,  if  she  has  good  reasons  for 
same  on  account  of  bad  neighborhood  or  strife  be- 
tween her  and  her  husband,  she  is  entitled  to  sup- 
port. If  she  is  not  capable  of  giving  sufficient  rea- 
sons for  leaving  her  husband's  home,  she  loses  the 
right  of  support,  because  it  is  not  the  duty  of  the 
husband  to  support  his  wife,  except  when  she  lives 
with  him,  because  she  is  bound  to  serve  him  (Ketu- 
both  103). 

15.  If  the  husband  goes  to  another  city  and  the 
wife  moves  from  the  rooms,  she  does  not  lose  the 
right  of  her  support. 

16.  If  a  man  goes  abroad  and  fails  to  provide 
for  his  wife,  and  she  borrows  money  for  her  support, 
the  husband  is  bound  to  pay  the  same  (Ketuboth 
107b). 

17.  In  such  a  case,  the  creditors  must  demand  it 
from  her,  and  she  in  turn  demands  the  same  from 
her  husband.  If  the  woman  shall  have  released  her 
husband  from  the  aforesaid  obligation  of  support, 
the  creditor  can  collect  nothing  (Ran). 

17a.  If  the  law  is  on  the  side  of  the  woman,  even 
when  the  husband  notifies  the  creditor  not  to  trust 
the  woman  on  his  account  and  she  borrows,  the  hus- 
band is  responsible  for  payment. 

17b.   If  a  man  voluntarily  supports  the  woman, 
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he  cannot  demand  his  expended  money  from  the  hus- 
band (Ketuboth  107). 

17c.  If,  however,  the  volunteer  supporter  is  in 
debt  to  the  husband  or  he  supports  her  from  the  for- 
tune of  the  husband,  the  supporter  must  take  an 
oath  to  prove  how  much  he  spent  and  then  he  is  free 
of  liability. 

18.  If  a  man  upon  leaving  says  to  his  wife : 4  '  Ap- 
ply whatever  you  earn  to  your  support,"  and  she 
keeps  silent,  she  has  thereby  relinquished  her  right  to 
support  (Ketuboth  107b). 

19.  If  a  man  goes  abroad  and  his  wife  makes  no 
demand  for  her  support  and  she  does  not  make  any 
loans  for  such  purpose,  but  she  works  by  day  and 
night  in  order  to  maintain  herself,  she  thereby  re- 
linquishes her  rights  to  support.  If  there  is  any- 
thing left  over  and  above  her  living  expense,  it  be- 
longs to  her  (L.  c.) 

CHAPTER  LXXI. 
A  Man's  Duty  to  Support  His  Children. 

1.  A  man  is  bound  to  support  his  children, 
whether  male  or  female,  until  they  reach  the  age  of 
six  years,  even  in  the  event  they  have  inherited  prop- 
erty from  their  mother's  father  (Ketuboth  65b). 

2.  By  rabbinical  enactment,  a  man  is  likewise 
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bound  to  support  his  children  from  the  age  of  six 
until  they  become  of  age  (Ketuboth  49b). 

3.  If  a  man  goes  beyond  the  seas  and  leaves  his 
children  without  providing  for  them,  the  Court  has 
a  right  to  sell  his  property  for  the  purpose  of  sup- 
porting his  children  until  they  reach  the  age  of  six, 
but  not  more  (Ketuboth  45b). 

3a.  If,  however,  a  man  has  supported  his  chil- 
dren from  the  age  of  six,  the  Court  may  order  the 
property  to  be  sold  for  their  support  until  they  have 
attained  full  age. 

4.  If  a  man  becomes  insane,  his  children  are  to 
be  supported  from  his  estate  until  they  become  of 
age,  although  they  are  now  over  six  years  of  age 
(Ketuboth). 

5.  If  an  unmarried  man  has  carnal  knowledge  of 
an  unmarried  woman,  and  she  gives  birth  to  a  child, 
if  it  is  definitely  proven,  by  his  admission  or  other- 
wise, that  she  became  pregnant  of  him,  he  is  bound 
to  support  the  child  (Rabenu  Asher). 

CHAPTER  LXXIII. 

A  Man's  Duty  to  Provide  His  Wife  With  Clothes, 

Etc. 

1.  A  man  is  bound  to  provide  his  wife  with  win- 
ter and  summer  clothes.  The  clothes  must  be  such 
as  are  worn  by  the  women  of  that  locality  (Maimon- 
ides). 
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2.  He  must  likewise  provide  her  with  a  residence, 
furniture  and  household  furnishings  (Mishnah,  Ke- 
tuboth) . 

3.  He  is  likewise  bound  to  give  her  certain  orna- 
ments, such  as  the  colored  shawl  worn  by  women  on 
the  head,  powder  and  a  powder-puff  and  the  like 
(Ketuboth  107b). 

4.  All  this  is  said  concerning  a  poor  man,  but  a 
rich  man  must  provide  his  wife  with  such  jewelry  as 
he  can  afford  to  buy  (Ketuboth  64b). 

5.  If  a  man  is  unable  to  provide  his  wife  with  all 
the  necessities  mentioned  above,  he  is  compelled  to 
divorce  her  (L.  c. ;  see  Chap  70,  Sec.  6). 

CHAPTER  LXXIV. 

1.  A  man  is  permitted  to  say  to  his  wife:  "I  do 
not  want  your  father,  or  your  mother,  your  brothers 
or  your  sisters  to  come  to  my  house."  She  is,  how- 
ever, permitted  to  visit  them  when  anything  happens 
to  them,  and  she  is  permitted  to  visit  her  father's 
house  once  a  month  and  on  every  holiday.  They  (her 
relatives)  are  not  allowed  to  visit  her  unless  some- 
thing befall  her,  such  as  sickness  or  confinement 
(Maimonides). 

2.  A  woman  is  likewise  permitted  to  say  to  her 
husband:  "I  do  not  want  your  father,  your  mother, 
your  brothers  or  sisters  to  come  to  my  house."  She 
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also  has  the  right  to  object  to  living  together  with 
any  one  of  the  above-named  relatives  in  the  same 
court-yard,  if  they  bother  or  annoy  her  (L.  c.) 

3.  In  the  last  named  event  it  must  be  proven  to 
the  satisfaction  of  the  Court  that  her  complaint  is 
well  founded  and  that  such  relations  annoy  her  and 
cause  quarrels  between  her  and  her  husband.  If  it 
is  not  so  proven,  she  has  no  right  to  make  her  hus- 
band move  away  from  the  court-yard  his  family  lives 
in,  because  the  dwelling  belongs  to  the  husband  and 
not  to  the  woman.  It  is  customary  to  ascertain  the 
cause  of  such  controversies  between  a  woman  and  her 
husband's  relatives  by  making  diligent  inquiry  of 
neighbors  (L.  c.) 

4.  A  man  has  a  right  to  refuse  to  live  with  his 
wife  in  a  certain  alley  or  locality  on  the  ground  that 
bad  or  immoral  people  live  in  such  neighborhood,  al- 
though it  is  not  generally  known  that  there  are  such 
people  in  that  neighborhood,  In  such  event,  the  wife 
is  bound  to  move  out  of  that  neighborhood  with  her 
husband,  even  if  the  residence  belongs  to  her  (Mai- 
monides). 

5.  So  is  a  man  bound  to  move  out  of  the  locality 
he  lives  in,  in  case  his  wife  objects  to  living  there  on 
the  ground  of  bad  or  immoral  people  being  found  in 
such  locality.  And  this  is  true,  even  though  he  says 
that  he,  for  his  part,  does  not  mind  such  people 
(L.  c.  ) 
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CHAPTER  LXXV. 
The  Law  of  Different  Countries. 

1.  If  a  man  of  another  country  marries  a  woman 
of  this  country,  even  if  the  countries  are  different  in 
language,  without  stipulating  where  they  are  to  live, 
she  is  forced  to  go  with  him  to  his  country,  or  if  she 
does  not  obey  him  she  can  be  divorced  and  lose  the 
money  mentioned  in  the  marriage  contract,  because 
she  knew  that  he  was  not  of  her  country  and  she 
agreed  to  these  conditions  (Ketuboth  110), 

2.  If  she  is  used  to  living  in  a  small  town  he  can- 
not make  her  move  to  a  big  town  or  vice  versa  (L.  c.) 

3.  If  they  both  are  from  one  country,  she  cannot 
be  forced  to  go  with  him  to  another  country ;  but  he 
can  move  in  the  same  country  from  one  city  to  an- 
other (L.  c.) 

4.  If  a  man  cannot  make  a  living  in  one  country 
and  he  wants  to  go  to  another  country  to  make  a  liv- 
ing, she  is  forced  to  go  with  him.  If  she  refuses,  she 
loses  the  rights  of  all  the  duties  from  the  husband  to 
the  wife.  Another  opinion  holds  she  is  not  bound  to 
them  (Ramo), 

CHAPTER  LXXVI. 

1.  A  man  is  bound  to  cohabit  with  his  wife, 
as  this  is  one  of  the  three  obligations  a  man  owes  his 
wife  (Ketuboth  61b). 
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2.  A  man  is  bound  to  have  sexual  intercourse 
with  his  wife  on  the  night  she  cleanses  herself  from 
her  uncleanness,  and  also  before  leaving  on  a  distant 
journey  (Yemaboth  62). 

3.  A  woman  may  prevent  her  husband  from  go- 
ing to  trade  in  a  distant  place,  from  where  he  will  be 
unable  to  come  home  frequently,  and  he  must  obtain 
his  wife's  permission  when  going  out  of  town  for 
any  considerable  length  of  time  (L.  c,  Mishnah). 

4.  In  the  places  where  it  is  customary  to  marry 
only  one  wife,  a  man  is  not  permitted  to  marry  two 
wives  without  first  obtaining  the  consent  thereto  of 
his  first  wife  (see  Chapter  I). 

5.  If  a  man  refuses  to  cohabit  with  his  wife  for 
the  reason  that  he  desires  to  annoy  her  therewith,  he 
is  guilty  of  violating  a  prohibitory  command  of 
Torah:  4  4  And  her  duty  of  marriage  shall  he  not  dim- 
inish" (Exodus  xxi,  10).  If  a  man  becomes  sick  or 
impotent,  and  is  unable  to  have  intercourse  with  his 
wife,  six  months  are  given  him  within  which  to  re- 
cover from  his  illness.  If  he  does  not  recover  at  the 
expiration  of  six  months  and  his  wife  does  not  con- 
sent to  live  with  him,  he  is  bound  to  divorce  her  and 
pay  her  the  entire  sum  of  money  mentioned  in  the 
contract  of  marriage  (Maimonides). 

CHAPTER  LXXVIL 
1.  A  woman  who  refuses  to  cohabit  with  her  hus- 
band is  called  a  rebellious  woman  (Ketuboth  48a). 
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2.  If  she  said  the  reason  she  refuses  to  cohabit 
with  her  husband  is  because  she  dislikes  him,  if  the 
husband  is  willing,  he  may  divorce  her,  and  she  is  not 
entitled  to  the  sum  of  money  mentioned  in  the  con- 
tract of  marriage. 

3.  Upon  receiving  such  bill  of  divorce  she  may 
take  with  her  all  her  old  clothing  and  other  belong- 
ings, which  she  brought  to  her  husband  on  the  day  of 
her  marriage,  and  she  is  bound  to  return  everything 
that  was  given  to  her  by  her  husband.  All  gifts  that 
she  has  received  from  him,  even  the  shoes  she  wears 
and  the  shawl  that  she  covers  her  head  with,  must  be 
returned  to  the  husband  (Maimonides). 

4.  If  the  woman  says  that  she  rebelled  against 
her  husband  for  the  reason  that  he  has  mistreated 
her  or  because  he  has  quarreled  with  her  or  the  like, 
a  warning  is  given  her  by  the  Court  that  in  case  she 
continues  thus  to  rebel,  she  will  lose  all  rights  under 
the  contract  of  marriage.  For  four  successive  Sab- 
baths this  fact  is  made  public  in  all  synagogues  and 
announced  thus:  "Such  and  such  a  woman  has  re- 
belled against  her  husband.' '  At  the  expiration  of 
the  four  Sabbaths,  another  warning  is  given  her  by 
the  Court  to  the  effect  that  in  case  she  does  not  be- 
come reconciled  to  her  husband  she  will  lose  all  her 
rights  created  by  the  contract  of  marriage.  If  she 
still  persists,  her  husband  may  divorce  her  and  she 
is  not  entitled  to  any  of  the  rights  provided  for  in 
the  marriage  contract  (Ketuboth). 
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5.  Should  the  woman  die  before  she  accepts  the 
bill  of  divorce  from  her  husband,  he  becomes  the  heir 
to  her  property,  and  he  is  bound  to  pay  all  the  funeral 
expenses  (Rabbi  Moses  Iserlish). 

CHAPTER  LXXVIII. 

Duty  of  Husband  to  Release  His  Wife. 

1.  It  is  the  duty  of  the  husband  to  release,  or 
ransom,  his  wife  from  detention,  or  captivity,  with- 
out considering  the  costs  (Ketuboth  51). 

2.  If  the  woman  is  suspected  of  willingly  being 
adulterous  while  being  in  detention,  or  in  captivity, 
her  husband  need  not  secure  her  release,  or  ran- 
som her  (Ramo). 

3.  He  cannot  claim  to  be  immune  of  the  respon- 
sibility to  release,  or  ransom,  his  wife,  even  if  he 
would  deny  himself  the  use  of  the  fruit  of  her 
dowry.   He  must  release  or  ransom  her. 

4.  This  same  rule  would  apply  to  present  condi- 
tions of  arrest  or  detention. 

5.  It  is  disputed  whether  she  should  be  released 
if  such  arrest  or  detention  is  due  to  her  breaking  of 
the  law  on  account  of  her  neglect,  to  wit :  If  she  has 
committed  theft  or  is  guilty  of  riotous  or  disorderly 
conduct  (Pischi  Tsuvo). 

6.  Should  it  happen  that  the  sum  of  money  asked 
for  her  release,  or  as  bail,  is  more  than  that  of 
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the  amount  of  the  marriage  contract,  he  must  release 
her. 

7.  If  the  husband  is  on  a  far  journey,  it  is  the 
duty  of  the  Court  to  release  her  with  moneys  of  his 
estate. 

8.  If  both  the  husband  and  the  wife  are  detained, 
or  in  captivity,  the  wife  should  first  secure  her  lib- 
erty, and  he  should  be  released  afterward  (Haraess 
13). 

9.  If  the  woman  in  captivity  is  the  wife  of  a 
cohen  (priest),  he  must  secure  her  release,  although 
he  cannot  hold  her  as  his  wife,  and  must  divorce  her 
and  give  her  the  amount  of  the  marriage  contract 
and  return  her  to  her  father's  house  (Ketuboth  51). 

10.  If  a  man  marries  a  woman  forbidden  to  him 
by  law,  he  need  not  release  her,  but  must  return  to 
her  the  amount  of  the  marriage  contract,  and  she 
will  ransom  herself  (L.  c.  52). 

11.  If  the  captive  woman  is  a  widow,  the  heirs 
of  the  estate  need  not  release  her  because  the  re- 
sponsibility of  the  husband  ends  with  his  death. 
They  need  not  release  her,  even  if  she  was  captured 
during  his  lifetime  and  he  died  before  she  was  re- 
leased (L.  c.) 

CHAPTER  LXXIX. 
1.  A  man  is  bound  to  provide  medical  attendance 
for  his  wife  in  case  of  sickness,  if  she  is  sick  con- 
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stantly,  and  the  cost  for  curing  the  same  cannot  be 
ascertained,  or  if  she  is  sick  temporarily  and  the  cost 
for  curing  her  is  ascertainable  (Ketuboth  51b). 

2.  A  widow  is  not  entitled  to  receive  medical 
care  at  the  expense  of  her  husband's  estate  unless 
she  is  stricken  with  a  permanent  disease  and  the  costs 
for  her  cure  cannot  be  ascertained  (Ketuboth  52a). 

3.  In  the  case  of  a  very  prolonged  sickness,  the 
husband  may  say  to  her:  "Here  is  the  amount  men- 
tioned in  the  marriage  contract;  expend  the  same 
for  medical  care,  or  I  will  divorce  you  and  give  you 
the  money  you  are  entitled  to  obtain  from  me  in  such 
event' '  (Maimonides;  Ketuboth  52a). 

4.  It  is,  however,  highly  improper  for  a  man  to 
do  so  as  against  public  policy  and  the  rules  of  ethics 
(Maimonides). 

CHAPTER  LXXX. 

1.  If  it  is  the  custom  of  the  locality  for  women 
to  weave,  to  sew,  to  spin  wool  or  flax,  it  is  the  duty 
of  every  woman  to  do  so,  and  the  earnings  realized 
therefrom  belong  to  the  husband.  If  it  is  not  cus- 
tomary for  women  of  that  particular  locality  to  en- 
gage in  all  of  the  above  enumerated  works,  a  man  can 
force  his  wife  to  spin  wool  only  (Ketuboth  51a). 

2.  If  a  woman  does  more  than  the  custom  of  the 
locality  requires  her  to  do,  such  surplus  belongs  to 
her  (Nedarim  65a). 
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3.  Even  if  a  man  is  wealthy  and  has  many  ser- 
vants in  the  house,  the  wife  is  not  permitted  to  sit 
absolutely  idle,  because  idleness  brings  evil  thoughts. 
She  cannot,  however,  be  compelled  to  work  the  en- 
tire day,  the  nature  and  the  amount  of  her  work  all 
depending  upon  the  amount  of  wealth  possessed  by 
her  husband  (Ketuboth  51). 

4.  If  a  man  makes  a  vow  to  the  effect  that  his 
wife  shall  do  no  work  whatsoever,  he  is  bound  to 
divorce  her  and  pay  her  the  sum  of  money  mentioned 
in  the  contract  of  marriage  (L.  c.) 

5.  And  it  is  the  duty  of  every  woman  to  wash 
her  husband's  face,  hands  and  feet,  and  she  must  fill 
up  the  glass  for  him  and  prepare  his  bed  (Ketuboth 
61a). 

6.  She  must  likewise  stand  before  him  and  ren- 
der such  services  to  him  as  to  fetch  for  him  some 
water  or  a  vessel,  or  take  away  from  before  him 
whatever  is  not  needed  by  him,  and  the  like. 

7.  A  woman  is  not  compelled  to  render  any  ser- 
vices to  her  husband 's  father  or  to  his  son.  If,  how- 
ever, such  father  and  son  are  supported  by  the  hus- 
band, she  is  bound  to  render  service  to  them 
(Ketuboth  61). 

8.  The  kind  of  services  a  woman  has  to  render 
her  husband,  as  mentioned  in  Section  4  (supra),  she 
must  do  it  in  person,  even  when  she  has  many  ser- 
vants. 
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9.  It  is  the  duty  of  a  woman  whose  husband 
cannot  afford  to  hire  a  servant,  to  grind  corn,  wheat, 
to  bake,  wash,  cook  and  suckle  her  children  and 
feed  the  cows,  but  not  the  oxen. 

10.  If  the  child  of  a  woman  dies,  she  is  not  bound 
to  nurse  the  child  of  a  stranger  for  a  compensation 
and  give  such  compensation  to  her  husband  (Rabbi 
Moses  Iserlish). 

11.  A  woman  is  not  bound  to  suckle  a  baby  which 
was  born  to  her  husband  of  his  former  wife  (L.  c.) 

12.  If  the  woman  upon  her  marriage  has 
brought  with  her  a  servant,  or  she  has  brought 
with  her  property  sufficient  to  hire  a  servant  there- 
with, or  if  her  husband  possesses  money  enough  to 
hire  a  servant,  she  is  not  bound  to  grind  with  the 
hand-mill,  nor  to  bake,  nor  to  wash,  nor  to  feed  his 
cattle  (Ketuboth  61a). 

13.  If  the  wife  claims  that  he  can  afford  to  hire 
a  servant,  and  he  claims  that  he  is  unable  to  do  so, 
she  must  come  forth  with  evidence  to  prove  her  con- 
tention (Maimonides). 

14.  If  a  woman  gives  birth  to  twins,  she  cannot 
be  forced  to  suckle  both,  but  she  is  bound  to  suckle 
one,  and  the  husband  must  hire  a  nurse,  for  the  other 
(Yerushalmi;  Rabbi  Moses  Iserlish  holds  that  she 
must  suckle  both). 

15.  A  man  may  prevent  his  wife  from  suckling 
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the  baby  of  a  stranger  together  with  his  own  baby 
(Mairnonides). 

16.  Furthermore,  he  may  even  prevent  her  from 
suckling  her  baby,  which  she  had  from  her  former 
husband,  together  with  his  own  (Tur;  i.  e.,  if  she 
wants  to  suckle  such  other  baby  more  than  24  months, 
Tide  xiii,  5). 

17.  If  a  woman,  because  of  a  quarrel,  leaves  her 
husband's  house  and  refuses  to  return  unless  her  hus- 
band will  come  to  call  for  her,  she  does  not  thereby 
lose  her  right  to  support,  because  she  is  ready  to  re- 
turn, and  not  deny  him  any  of  his  privileges,  but  is 
ashamed  to  return  of  her  own  accord  because  she  left 
without  his  permission  (Tur). 

18.  If,  however,  she  refuses  to  return  to  her  hus- 
band unless  he  first  pays  all  the  debts  she  incurred 
during  such  period,  she  is  considered  a  rebellious 
woman,  and  therefore  loses  her  right  to  be  supported 
(L.  c.) 

CHAPTER  LXXXII. 

1.  If  a  woman  makes  a  vow  to  the  effect  that  she 
shall  not  suckle  her  baby,  whether  it  is  a  son  or  a 
daughter,  she  is  compelled  to  suckle  it  until  it  at- 
tains the  age  of  twenty-four  months  (Ketuboth  59b). 

2.  If  the  woman  says  that  she  will  suckle  her 
child,  but  her  husband  does  not  consent  thereto,  she 
prevails  over  him  (L.  c.) 
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3.  A  woman  that  has  been  divorced  is  not  com- 
pelled to  suckle  her  child,  but  if  she  is  willing  she 
may  accept  wages  for  suckling  the  child,  and  if  she  is 
not  willing  she  may  intrust  the  child  into  his  care 
(L.  c.) 

4.  The  above  rule  of  law,  however,  holds  good 
only  when  the  child  is  yet  very  young  and  is  unable 
to  recognize  its  mother,  but  if  the  child  is  old  enough 
to  recognize  its  mother  and  it  refuses  to  be  suckled 
by  somebod}^  else,  although  the  child  is  blind,  she  is 
forced  to  suckle  him  for  a  period  of  not  less  than 
twenty-four  months.  The  husband,  however,  must 
pay  for  such  services  (L.  c.) 

5.  If  a  woman  suckles  a  strange  child  until  it 
reaches  the  age  of  recognizing  her,  she  is  forced  to 
continue  suckling  it  for  a  compensation  until  the 
child  needs  no  more  nursing,  because  it  is  harmful 
for  the  child  to  change  nurses  at  such  an  age  (Rabbi 
Moses  Iserlish). 

6.  The  rule  stated  above  (Section  3)  that  a 
divorced  woman  is  not  bound  to  suckle  her  child,  if 
such  child  is  unable  as  yet  to  recognize  her,  applies 
only  to  a  case  where  her  former  husband  can  secure 
another  nurse,  but  if  he  is  unable  to  do  so,  either  for 
the  reason  that  he  does  not  possess  the  means  of  hir- 
ing a  nurse  or  because  no  nurse  is  obtainable,  she  is 
bound  to  suckle  her  child  (L.  c.) 

7.  A  divorcee  is  not  entitled  to  support,  even 
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though  she  suckles  her  child.  The  husband  must, 
however,  give  her  something  in  addition  to  the  sum 
he  pays  her  for  suckling  the  child,  in  order  that  the 
child  be  provided  with  clothes,  food,  drink,  powder 
and  the  like.  A  pregnant  divorcee  is  not  entitled  to 
anything  whatever  (Maimonides) . 

8.  A  divorced  woman  suckles  her  child  for  a  pe- 
riod of  twenty-four  months,  as  prescribed ;  and  then, 
upon  the  child  being  weaned,  and  the  mother  being 
unwilling  to  part  with  it,  the  child  is  not  taken  away 
from  her  custody  until  it  attains  the  age  of  six  full 
years  (Ketuboth  65b). 

9.  In  the  aforesaid  case,  the  father  is  bound  to 
support  the  child  while  it  is  in  the  mother's  custody 
until  the  age  of  six  years.  After  the  child  has  at- 
tained the  above-named  age,  the  father  may  say :  6 '  If 
the  child  is  not  given  to  me,  I  will  refuse  to  provide 
for  him"  (L.  c.) 

10.  The  foregoing  rules  of  law  refer  only  to  a 
case  where  the  child  is  a  male,  but  if  the  child  is  a 
female,  she  must  be  in  her  mother's  custody  forever 
(Ketuboth  102b). 

11.  If  the  father's  means  are  sufficient,  the  Court 
has  the  right  to  take  some  of  his  property  in  order 
to  support  his  daughter  while  she  is  with  her  mother. 
Even  though  the  divorcee  is  married  to  someone  else, 
the  daughter  stays  with  her  and  her  father  is  bound 
to  support  her  (L.  c.) 
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12.  If,  however,  in  the  opinion  of  the  Court,  it  is 
to  the  best  interests  of  the  daughter  to  be  with  her 
father  and  not  with  her  mother,  she  is  intrusted  to 
the  father  and  the  mother  cannot  insist  on  having 
the  daughter  intrusted  to  her  (Rabbi  Moses  Iser- 
lish). 

13.  In  any  event,  if  the  mother  of  such  daughter 
dies,  her  mother's  mother  is  not  entitled  to  the  cus- 
tody of  the  child  in  preference  to  the  father  (L.  c.) 

14.  If,  after  having  weaned  the  child,  whether 
male  or  female,  the  mother  is  unwilling  to  have  it  in 
her  custody,  she  may  not  be  compelled  to  do  so,  but 
she  may  give  it  to  her  husband,  and  if  the  child  has 
no  father,  she  may  give  it  to  a  public  'asylum. 

CHAPTER  LXXXIII. 

1.  If  a  married  woman  receives  personal  in- 
juries, the  damages  she  recovers  for  her  loss  of  time 
and  for  medical  treatment  belong  to  the  husband,  but 
the  damages  she  recovers  for  her  pain  and  suffering 
belong  to  her  (Maimonides). 

2.  The  damages  a  woman  recovers  for  her  having 
been  disgraced  by  the  injuries  and  the  amount  of 
money  she  recovers  for  the  damages  actually  sus- 
tained by  her  must  be  apportioned  between  her  and 
her  husband  as  follows :  If  the  injury  sustained  was 
received  by  her  on  a  part  of  her  body  which  is  not 
hidden  from  view,  e.  g.y  on  her  face,  neck,  hands  or 
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arms,  one-third  of  the  damages  thus  recovered  be- 
long to  her,  and  two-thirds  thereof  belong  to  the  hus- 
band ;  but  if  the  injuries  were  inflicted  upon  a  part 
of  her  body  which  is  hidden  from  view,  one-third 
of  the  damages  belong  to  the  husband  and  two-thirds 
thereof  belong  to  her  (Ketuboth  65b). 

3.  The  damages  to  which  the  husband  is  entitled 
are  given  to  him  immediately,  but  with  the  money 
she  is  entitled  to  recover  real  property  is  bought,  and 
the  husband  is  entitled  to  the  usufruct  thereof. 

4.  A  woman  who  receives  personal  injuries  can- 
not give  a  release  therefor,  either  for  the  items  of 
damages  belonging  to  her  husband  or  for  the  items 
of  damages  belonging  to  her. 

5.  The  foregoing  rules  of  law  refer  only  to  a  case 
where  the  injuries  were  inflicted  upon  the  woman  by 
a  stranger.  If  the  husband  himself  inflicts  injuries 
upon  his  wife,  he  must  immediately  pay  her  the  en- 
tire amount  of  damages  she  is  entitled  to  recover  for 
actual  damages  sustained  by  her,  for  the  disgrace 
caused  to  her  and  for  the  pain  and  suffering  she 
sustained.  All  the  damages  she  thus  recovers  belong 
to  her  absolutely,  and  the  husband  is  not  entitled  to 
the  usufruct  thereof. 

6.  The  husband  is  likewise  bound  to  provide  her 
with  medical  treatment,  as  he  is  bound  under  the  law 
to  do  in  case  of  her  being  ill. 
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CHAPTER  LXXXIV. 

1.  All  articles  found  by  a  woman  belong  to  her 
husband  (Ketuboth  65b). 

2.  The  articles  found  by  a  doubtful  divorcee  be- 
long to  herself  (Baba  Metziah  12b). 

CHAPTER  LXXXV. 

1.  Guaranteed  property  of  a  woman  is  the  prop- 
erty she  brings  upon  her  marriage  and  for  which 
the  husband  becomes  personally  liable.  If  she  brings 
cattle  and  they  die,  or  their  value  increases  or 
diminishes,  or  if  they  are  lost  or  stolen,  it  all  either 
inures  to  the  benefit  of  the  husband  or  it  is  his  loss 
(Yebamoth  66a). 

2.  Unguaranteed  property  is  the  property  be- 
longing to  a  woman  for  which  the  husband  did  not 
become  personally  liable,  and  if  the  property  ad- 
vance in  value,  it  inures  to  her  benefit ;  and  if  it 
diminishes,  it  is  her  loss  (L.  c.) 

3.  If  a  husband  is  desirous  of  bringing  legal 
action  against  a  person,  involving  the  property  of 
his  wife,  he  must  first  obtain  a  power  of  attorney 
from  her  before  he  commence  such  action  (Gittin 
48b). 

4.  If,  however,  the  action  involves  his  wife's 
realty,  to  the  usufruct  of  which  he  is  entitled,  he 
needs  no  power  of  attorney  before  commencing 
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action,  because  of  the  fact  that  he  can  sue  without  a 
power  of  attorney  for  the  usufruct ;  he  may  likewise 
sue  for  the  real  property,  for  without  the  realty  le- 
gally belonging  to  her,  he  cannot  enjoy  the  usufruct. 

5.  A  woman  borrows  a  cow  from  another,  there- 
after she  becomes  married  and  the  cow  dies  in  her 
husband 's  possession,  he  is  not  liable  therefor,  even  if 
it  occurred  through  his  gross  negligence,  because  he 
is  considered  as  a  purchaser.  The  woman,  however, 
must  pay  for  such  cow  as  soon  as  she  gets  sufficient 
funds  for  the  same. 

6.  If,  as  aforesaid,  the  woman  upon  her  mar- 
riage has  informed  her  husband  that  the  cow  was 
borrowed  by  her,  he  becomes  liable  therefor  in  her 
stead  (L.  c.) 

7.  If  a  man  sells  real  property  to  his  wife,  if  the 
money  wherewith  she  bought  such  property  was  not 
concealed  by  the  woman,  but  the  husband  was  aware 
of  the  fact  that  she  was  in  the  possession  of  such 
money,  the  sale  is  valid.  Title  to  the  property  then 
vests  in  the  woman,  and  the  husband  is  entitled  to 
the  usufruct.  If  the  wife's  possession  of  the  money 
was  not  known  to  the  husband,  the  sale  is  invalid, 
because  the  husband  may  claim  that  he  transferred 
such  property  simply  in  order  to  discover  the  money 
his  wife  has  concealed  from  him  and  not  with  the 
intention  to  convey  such  property  to  her. 
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8.  With  the  money  mentioned  in  the  last  named 
instance,  other  real  property  is  bought  and  the  hus- 
band is  entitled  to  the  usufruct.  If,  however,  the 
husband  makes  a  positive  claim  to  the  effect  that  the 
money  in  his  wife 's  possession  originally  belonged  to 
him,  he  is  entitled  to  the  same  (Maimonides). 

9.  If  one  makes  a  gift  to  a  woman  on  the  condi- 
tion that  her  husband  shall  have  no  claim  thereto, 
the  condition  is  invalid  and  the  husband  is  entitled 
to  the  usufruct  thereof.  If,  however,  the  donor  at 
the  time  he  made  the  gift  to  her  expressly  stated  that 
such  gift  was  given  to  her  for  the  purpose  of  being 
utilized  by  her  for  a  certain  particular  object,  such 
as  to  buy  clothes  or  the  like,  or  he  said  that  she  can 
do  therewith  whatever  she  desires  without  obtain- 
ing her  husband 's  consent,  her  husband  has  no  rights 
whatever  in  the  premises  (Nedarim  18a). 

9a.  If  the  father  makes  a  gift  to  her  on  condition 
that  the  husband  shall  have  no  benefit  thereto,  and 
afterwards  the  father  died  and  the  daughter  is  the 
sole  heir  of  the  estate,  the  husband  is  entitled  to  the 
usufruct  thereto  (Ramban). 

10.  If  some  money  or  other  personal  property  is 
found  in  the  possession  of  a  married  woman,  and  she 
claims  that  it  was  given  to  her  as  a  gift,  and  he  con- 
tends that  she  saved  it  from  her  work  and  conse- 
quently belongs  to  him,  her  contention  prevails ;  and 
with  such  money  or  personalty,  real  property  must 
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be  bought  and  the  husband  is  entitled  to  the  usufruct 
(Maimonides). 

11.  If,  however,  in  the  last  named  instance,  she 
claims  that  the  property  was  given  her  as  a  gift  with 
the  express  condition  that  her  husband  should  have 
no  claim  thereto,  but  that  she  may  do  therewith  as 
she  pleases,  she  must  come  forward  with  evidence 
to  prove  such  contention  (L.  c.) 

CHAPTER  LXXXVI. 

Not  to  Receive  Bailments  from  Women  or 
Minors. 

1.  It  is  forbidden  to  accept  articles  for  safe- 
keeping from  a  married  woman,  but  if  one  does  ac- 
cept such  articles  he  must  return  them  to  her  (Baba 
Bathra  52b). 

2.  If,  however,  the  woman  says  before  she  dies 
that  the  articles  belong  to  such  and  such  a  man,  her 
statement  is  accepted  as  true  (Tur). 

3.  If  the  woman  who  has  given  the  bailment  went 
beyond  the  seas,  and  her  husband  came  and  made  a 
demand  upon  the  bailee  that  he  return  the  articles  to 
him  for  the  reason  that  the  articles  had  been  stolen 
from  him  by  his  wife,  it  is  the  duty  of  the  bailee  not 
to  return  them  to  the  husband  before  the  woman  re- 
turns or  before  she  dies  (L.  c.) 

4.  If  the  woman  at  the  time  of  her  death  says  to 
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the  bailee  that  the  articles  belong  to  such  and  such 
a  person,  if  the  woman  is  considered  a  trustworthy 
woman  in  his  estimation,  he  must  return  the  articles 
to  the  man  designated  by  her.  If  she  is  not  trust- 
worthy in  the  opinion  of  the  bailee,  he  must  return 
the  articles  to  the  husband  (L.  c). 

5.  There  is  an  opinion  holding  that  if  the  woman 
takes  an  active  interest  in  the  conduct  of  her  hus- 
band 's  business,  her  claim  made  to  the  effect  that  the 
articles  belong  to  a  certain  person  is  not  accepted  as 
true  (L.  c.) 

6.  Nevertheless,  even  in  the  last  named  instance, 
it  is  the  duty  of  the  bailee  to  return  the  bailment  to 
the  woman  during  her  lifetime  (L.  c.) 

7.  Even  if  the  woman  takes  no  active  interest  in 
the  conduct  of  her  husband 's  business,  if  the  bailee 
returns  the  bailment  to  the  husband  of  the  bailor,  he 
thereby  becomes  exempt  from  liability  (Ramo). 

8.  If  a  husband  borrows  money  from  his  wife 
and  thereafter  divorces  her,  she  cannot  collect  from 
him.  A  fortiori  does  this  rule  of  law  apply  to  a  case 
where  he  has  not  divorced  her  (Baba  Bathra  51). 

9.  There  is,  however,  an  opinion  to  the  effect  that 
the  above  stated  rule  of  law  applies  only  to  a  case 
where  the  money  he  borrowed  was  concealed  from 
him  (he  not  knowing  that  she  has  money),  but  if 
the  money  was  not  concealed  by  her  from  him,  he 
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must  repay  her  the  loan,  even  after  he  has  divorced 
her. 

10.  If  the  woman  can  prove  that  money  was 
given  to  her  on  condition  that  the  husband  shall  have 
no  right  in  it,  he  must  repay  her  the  money. 

11.  If  a  woman  sell  or  pawn  personal  property 
without  the  consent  of  her  husband;  if  the  woman 
takes  no  active  interest  in  the  conduct  of  her  hus- 
band's business,  and  if  she  does  not  regularly  sell  any- 
thing that  belonged  to  her  husband,  the  husband  can 
take  away  the  property  without  returning  the  money 
to  the  buyer. 

12.  If  the  buyer  says  and  takes  an  oath  that  he 
did  not  know  that  it  belonged  to  the  husband,  he 
cannot  take  away  this  property  from  him,  even  if  he 
wants  to  return  the  money  to  the  buyer,  claiming 
that  she  stole  it  from  him. 

13.  If  the  husband  seizes  the  personal  property 
the  Court  cannot  take  it  away  from  him. 

14.  In  that  case  it  is  doubtful  in  the  law  if  the 
husband  need  to  return  the  money  to  the  buyer  or 
not. 

15.  If  she  sells  regularly,  even  knowing  that  it 
belonged  to  the  husband,  the  deal  is  valid. 

16.  A  and  B  are  partners  in  business.  A  sells 
the  business  to  C,  without  the  consent  of  B.  The  deal 
is  valid,  but  B  can  claim  therefor  (Baer  Hitie). 
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CHAPTER  LXXXVIII. 

The  Property  a  Woman  Is  Permitted  to  Take 
Upon  Marital  Relations  Being  Severed. 

1.  A  woman  whose  bonds  of  matrimony  have 
been  severed  either  by  death  or  divorce  is  entitled  to 
obtain  possession  of  her  property  without  having  to 
take  an  oath,  and  it  is  immaterial  whether  such  prop- 
erty was  guaranteed  by  her  husband  or  not  (Baba 
Bathra  42b). 

2.  The  property  which  was  not  guaranteed  by 
the  husband  must  be  taken  by  her  in  whatever  state 
it  now  is,  although  it  has  become  much  worn  out  and 
unfit  to  accomplish  the  purpose  for  which  it  was 
made  (Baba  Bathra  55). 

3.  Even  if  the  unguaranteed  property  was  en- 
tirely lost,  the  husband  is  not  liable  therefor.  And  if 
the  property  advances  in  value,  it  inures  to  her  ben- 
efit (Ketuboth  55). 

4.  In  accordance  with  the  spirit  of  the  law,  in 
the  case  of  guaranteed  property  the  husband  must 
pay  for  any  kind  of  deterioration  even  if  the  articles 
involved  are  still  fit  to  accomplish  the  purpose  for 
which  they  were  originally  intended  (Baba  Bathra 
52). 

5.  However,  the  custom  now  prevalent  is  that  if 
the  articles  are  still  fit  for  the  purpose  for  which  they 
were  originally  intended,  although  they  have  been 
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much  worn  out,  she  takes  them  in  their  present  con- 
dition. If  they  are  unfit  for  the  purpose  they  were 
originally  intended  the  husband  must  pay  the  valua- 
tion put  upon  them  at  the  time  the  marriage  took 
place.  And  if  the  articles  advance  in  value,  she  gets 
for  them  according  to  the  valuation  put  upon  them 
at  the  time  the  marriage  took  place  (Tur) . 

6.  The  above  rules  of  law  refer  to  cases  where  it 
is  customary  to  write  in  the  contract  of  marriage: 
"So  and  so  has  brought  with  her  upon  her  marriage 
such  and  such  an  article  valued  at  so  much,  another 
article  valued  at  so  much,"  etc.  But  in  the  places 
where  it  is  not  customary  to  specify  each  article  and 
the  value  thereof,  but  it  is  generally  stated  that  such 
and  such  a  woman  brought  with  her  articles  to  the 
valuation  of  so  much  and  so  much,  the  sum  of  money 
thus  mentioned  becomes  a  debt  for  which  the  hus- 
band is  liable.  Therefore,  even  if  the  articles  are 
new  at  the  time  the  bonds  of  matrimony  are  severed, 
a  new  valuation  thereof  must  be  placed  upon  them ; 
and  if  there  is  any  deterioration  it  must  be  made 
good  by  the  husband,  and  if  there  is  any  advance  in 
value,  it  inures  to  his  benefit,  and  the  first  valuation 
is  not  considered  at  all  (L.  c.) 

7.  If  the  woman  insists  on  taking  her  articles 
and  the  husband  insists  on  paying  her  their 
value,  her  contention  prevails.  The  same  rule  of 
law  applies  to  the  case  where  she  has  brought  cattle 
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and  they  brought  forth  young,  if  such  cattle  were  not 
guaranteed  by  the  husband  (Ketuboth  55b). 

8.  Furthermore,  if  at  the  time  of  her  marriage 
she  has  brought  two  vessels  which  were  then  val- 
ued at  one  thousand  zuz,  and  for  which  her  husband 
became  personally  liable,  and  when  the  bonds  of 
matrimony  are  dissolved  the  price  of  such  vessels  has 
advanced  and  they  are  now  valued  at  two  thousand 
zuz,  she  takes  one  vessel  for  the  one  thousand  zuz  she 
is  entitled  to,  and  if  she  so  chooses  she  has  a  right 
to  take  the  other  vessel  and  pay  to  her  husband  its 
present  value  (one  thousand  zuz)  (Ketuboth  67b). 

9.  If  the  vessels  are  still  fit  for  the  purpose  for 
which  they  were  intended,  she  has  no  right  to  insist 
that  her  husband  shall  pay  her  their  value,  but  she 
must  take  such  vessels. 

10.  If  the  woman  at  the  time  of  her  marriage  was 
possessed  of  real  property,  and  when  the  bonds  of 
matrimony  were  dissolved  there  were  some  products 
of  the  soil  attached  thereto,  she  takes  the  realty  to- 
gether with  such  products,  although  the  products  are 
ripe  enough  to  be  severed  therefrom  (Ketuboth  79b). 

11.  If,  however,  the  husband  has  severed  the 
products  prior  to  the  dissolution  of  such  bonds  of 
matrimony,  they  belong  to  him  even  though  they 
were  not  then  ripe  enough  to  be  detached  from  the 
soil  (Tur). 
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12.  If  the  husband  has  expended  some  money  on 
his  wife's  property,  which  was  not  guaranteed  by 
him,  and  thereafter  has  divorced  her,  whether  he 
realized  much  of  the  fruit  of  such  property  and  ate 
little  thereof,  or  whether  he  realized  little  and  ate 
much  thereof,  no  account  is  to  be  had  in  order  to 
ascertain  the  amount  expended  by  him  and  the 
amount  he  enjoyed  (Kebtuhoth  79b). 

13.  If,  however,  he  incurred  expenditures,  but 
did  not  enjoy  the  products  of  the  soil  to  any  extent 
whatever,  an  account  is  to  be  had,  and  he  is  entitled 
to  a  return  of  such  expenditures,  by  taking  an  oath 
to  corroborate  his  claim  (L.  c.) 

14.  The  foregoing  rule  of  law  applies  likewise  to 
a  case  where  she  inherited  property  from  some  dis- 
tant place,  and  the  husband  expended  some  money 
in  bringing  over  the  property,  and  with  the  proceeds 
realized  from  the  sale  of  such  property  he  brought 
realty  and  ate  the  fruit  thereof. 

15.  If  the  woman  became  heiress  to  property  lo- 
cated in  a  far-off  place,  and  the  husband  went  there 
to  bring  the  property  over  and  thereby  expended 
large  sums  of  money,  and  thereafter  he  divorced 
her,  he  takes  an  oath  as  to  how  much  he  thus  ex- 
pended and  recovers  the  same  from  her.  He  cannot, 
however,  recover  more  than  the  property  has  ad- 
vanced in  value  by  reason  of  his  having  brought  it 
over  to  his  own  city.    This  rule  of  law  has  applica- 


THE  LAW  OF  MARRIAGE 


441 


tion  also  to  a  case  where  he  has  taken  some  of  the 
property,  sold  it  and  used  the  proceeds  thereof,  for 
the  reason  that  he  has  enjoyed,  not  the  fruit  thereof, 
but  the  principal  itself. 

16.  The  foregoing  rules  of  law  apply  only  to  a 
case  where  the  husband  voluntarily  divorces  his  wife. 
If  the  woman  was  rebellious  against  him,  as  a  re- 
sult of  which  he  has  divorced  her,  it  is  immaterial 
whether  he  has  partaken  of  the  products  of  the  prop- 
erty or  not.  In  either  event  he  takes  an  oath  as  to 
the  amount  expended  by  him  and  recovers  the  same. 
If  the  expenditures  exceed  the  amount  the  property 
has  advanced  in  value,  he  recovers  the  expenditures, 
and  if  the  advancement  in  value  is  more  than  the  ex- 
penditures, he  recovers  the  amount  of  the  advance 
(Tur). 

17.  If  a  man  leases  his  wife's  estate  to  others  and 
thereafter  divorces  her,  if  the  husband  himself  was 
included  among  the  lessees,  the  lease  is  termi- 
nated by  the  divorce,  because  the  agreement  by  them 
was  to  be  co-extensive  with  his  rights  as  they  looked 
forward  to  him.  A  valuation  of  the  expenditures 
and  of  what  they  realized  is  then  had,  and  they  are 
at  a  disadvantage.  If,  however,  the  husband  him- 
self was  not  included  among  the  lessees,  they  looked 
forward  to  the  property  and  not  to  him,  and  there- 
fore the  law  applicable  to  lessees  applies  to  them  like- 
wise (Ketuboth  80a). 
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18.  If,  however,  the  lessees  had  no  knowledge 
that  the  property  thus  leased  belonged  to  the  woman, 
they  have  the  rights  of  the  ordinary  lessee  in  any 
event  (Tur). 

CHAPTER  LXXXIX. 

The  Duty  of  a  Husband  to  Provide  for  His  Wife's 
Funeral  Expenditures. 

1.  If  a  woman  dies  during  the  lifetime  of  her 
husband,  he  is  bound  to  provide  her  with  a  grave,  and 
he  must  pay  all  other  expenditures  incidental  thereto. 
He  must  likewise  buy  a  tombstone  to  be  put  on  her 
grave.  If  it  is  customary  to  make  a  eulogy  for  the 
dead,  he  must  do  so.  In  brief  he  must  do  whatever 
is  customary  to  be  done  in  that  locality  (Ketuboth 
46b). 

2.  If  the  husband  refused  to  incur  the  burial  ex- 
penditures and  someone  else  has  done  so,  the  Court 
collects  the  expenditures  incurred  from  the  husband 
and  turns  them  over  to  such  person  (L.  c.  48). 

3.  If  the  dead  woman 's  husband  went  abroad,  the 
Court  has  a  right  to  sell  some  of  his  property  for  the 
purpose  of  burying  her,  and  the  Court  is  not  bound 
to  make  the  announcement  of  sale  generally  pro- 
vided for  in  cases  of  sale  (L.  c.) 

4.  A  widow  is  not  to  be  provided  with  burial  at 
the  expense  of  her  husband's  estate.  It  is  the  duty 
of  her  heirs,  who  are  entitled  to  inherit  from  her  the 
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amount  she  was  to  obtain  in  accordance  with  the 
provisions  of  the  contract  of  marriage  to  provide  her 
with  the  burial  (L.  c.  95). 

CHAPTER  XC. 

The  Husband  as  His  Wife's  Heir;  a  Woman  Sell- 
ing Property  to  Which  Her  Husband 
Has  Some  Rights. 

1.  A  husband  is  the  legal  heir  of  his  wife 
whether  to  property  which  was  guaranteed  by  him  or 
not  (Ketuboth  46b). 

2.  He  is  entitled  to  inherit  only  such  property  of 
which  she  was  possessed  at  the  time  of  her  death,  but 
not  when  she  only  has  a  potential  right  to  property ; 
as  when  she  was  the  heir  to  some  property  and  she 
died  during  the  lifetime  of  the  one  from  whom  she 
inherits  (Baba  Bathra  113a). 

3.  A  man  makes  a  will  to  the  effect  that  his 
daughter  shall  inherit  from  him  a  certain  amount  of 
money  on  condition  that  in  the  event  of  her  death  she 
leaves  living  issue.  The  daughter  becomes  married, 
bears  a  child  and  dies.  After  her  death  the  child  dies, 
and  after  the  child's  death,  her  father  dies.  In  such 
event  the  husband  is  entitled  to  the  inheritance  of  his 
child  (Rabbi  Moses  Iserlish). 

4.  If  at  the  time  the  woman  was  married  some- 
one was  indebted  to  her  in  a  certain  sum  of  money, 
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and  she  died  before  she  collected  such  debt,  her  hus- 
band does  not  inherit  it  (L.  c.) 

5.  If,  however,  a  woman  makes  a  loan  out  of  her 
property  which  was  not  guaranteed  by  her  husband, 
and  she  dies  before  collecting  the  same,  her  husband 
inherits  the  same  (Tur). 

6.  If  a  woman  makes  a  loan  out  of  property  to 
which  her  husband  has  no  rights  whatever  and  she 
dies  before  collecting  such  debt,  her  husband  does 
not  inherit  it  (L.  c.) 

7.  If  a  man  marries  a  woman  forbidden  to  him 
by  negative  command  and  she  dies,  he  becomes  her 
legal  heir,  because  the  betrothal  is  valid  in  such 
cases  (Maimonides). 

8.  If  a  woman  rebels  against  her  husband  and 
she  dies,  her  husband  becomes  her  legal  heir  (Rabbi 
Moses  Iserlish). 

9.  If  by  reason  of  a  vow  or  any  other  cause,  a 
man  refuses  to  cohabit  with  his  wife,  he  is  not  en- 
titled to  inherit  her  estate  after  her  death  (L.  c.) 

10.  If  a  house  falls  in  upon  a  man  and  his  wife, 
and  it  cannot  be  ascertained  as  to  which  of  them  died 
first,  if  they  leave  no  issue  of  their  marriage,  the 
husband's  heirs  inherit  the  entire  amount  mentioned 
in  the  contract  of  marriage,  the  woman's  heirs  in- 
herit her  property  which  was  not  guaranteed  by  the 
husband,  and  both  heirs  divide  equally  among  them 
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the  property  left  by  the  woman  which  is  guaranteed 
by  the  husband  (Baba  Bathra  158b). 

11.  If  a  woman  sells  some  of  her  property  which 
was  not  guaranteed  by  the  husband,  the  husband  may 
recover  from  the  purchasers  all  the  products  of  such 
property,  but  not  the  property  itself  (Ketuboth  78b) . 

12.  If  the  woman  dies  during  the  lifetime  of 
her  husband,  he  recovers  the  property  from  the  pur- 
chasers without  having  to  pay  anything  for  it. 

13.  If,  in  the  last  named  instance,  the  money 
which  she  has  received  from  the  purchasers  is  still 
found  in  her  possession,  or  if  she  is  possessed  of 
money  which  may  be  reasonably  presumed  to  be  the 
very  money  she  has  received  from  the  purchasers, 
she  must  return  such  money  to  them  (Tur). 

14.  If  the  woman  becomes  a  widow  or  is  divorced, 
the  sale  becomes  valid  (Tur). 

15.  If  during  the  lifetime  of  the  woman  the  hus- 
band wants  to  build  on  the  property  or  to  destroy 
some  structure  found  thereon,  the  purchasers  may 
prevent  him  from  doing  so  (Nimuke  Joseph). 

16.  If  the  husband  admits  that  she  has  sold  the 
property  with  his  consent,  or  there  are  witnesses  to 
that  effect,  the  sale  is  valid  and  the  husband  cannot 
recover  the  property  from  the  purchasers,  because 
in  such  an  event  she  is  deemed  to  act  for  him  as  his 
agent  (Tur). 
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17.  If  the  husband  was  present  at  the  time  the 
sale  took  place  and  made  no  protest,  but  kept 
silent,  he  does  not  lose  his  rights  thereby  (Rabenu 
Asher). 

18.  If  a  woman,  at  the  time  of  her  illness,  orders 
that  some  of  her  wearing  apparel  shall  be  given  away 
to  the  poor  and  the  husband  consents  thereto,  he 
cannot  retract.  If,  however,  the  apparel  was  to  be 
given  to  rich  people,  he  may  retract  (Rabbi  Moses 
Iserlish;  Yebamoth  76b). 

19.  If  a  woman,  after  her  marriage,  sells  or  gives 
away  some  of  her  property  which  was  guaranteed  by 
her  husband,  the  conveyance  is  ineffective,  and  it  is 
immaterial  whether  she  conveys  it  to  a  stranger  or 
to  her  husband  (Yebamoth  76b). 

20.  There  is  an  opinion  that  when  the  woman 
thereafter  becomes  a  widow  or  is  divorced  by  her 
husband  the  sale  becomes  valid  (Nimuke  Joseph). 

21.  Likewise,  if  the  husband  sells  his  wife's 
property,  whether  it  is  guaranteed  by  him  or  not,  the 
sale  is  invalid  (L.  c.) 

22.  A  man  has  no  right  to  either  sell  or  pledge 
the  personal  property  of  his  wife,  which  was  guar- 
anteed b}^  him.  It  is,  however,  disputed  whether  the 
sale  of  such  property  by  him  is  valid  or  not  (Mai- 
monides  and  Tur). 

23.  The  wearing  apparel  which  a  woman  brings 
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upon  her  marriage  is  treated  like  unguaranteed 
propertj^,  and  therefore  if  it  is  sold  or  pledged  by 
the  husband,  such  sale  or  pledge  is  absolutely  in- 
valid (Rabbi  Moses  Iserlish). 

24.  If  in  the  above  stated  rule  of  law  the  hus- 
band claims  that  he  has  sold  or  pledged  the  property 
with  her  consent,  or  if  he  claims  that  he  has  turned 
over  the  proceeds  of  such  sale  to  his  wife,  his  state- 
ment is  accepted  as  true  if  substantiated  by  an  oath 
(Rashba). 

25.  The  personal  property  given  to  a  woman  by 
her  husband  is  treated  in  law  like  guaranteed  prop- 
erty, which  may  not  be  sold  by  him  (vide  Section  21, 
supra).  This  rule  of  law  applies  also  to  personalty 
bought  by  him  for  her,  but  which  has  not  as  yet  come 
into  her  possession  (Maimonides). 

26.  The  husband  cannot  sell  such  personalty 
even  if  he  is  unable  to  support  his  famity,  and  it  is 
immaterial  whether  such  apparel  is  worn  by  her  on 
Sabbaths  or  on  holidays,  or  whether  they  are  worn 
by  her  on  week  days  (Tur) . 

27.  A  man  is  permitted,  however,  to  sell  his 
wife's  jeweliy  given  to  her  by  himself,  if  he  needs 
the  money  to  support  his  family  therewith  (L.  c.) 

28.  For  the  purpose  of  support,  a  man  is  per- 
mitted to  sell  his  wife's  jewelry  or  wearing  apparel 
that  were  given  to  her  by  relatives  and  invest  the 
proceeds  and  use  the  interest  thereof  (L.  c.) 
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29.  If  the  man  and  his  wife  sell  the  unguaran- 
teed property,  whether  the  sale  was  made  first  by  him 
and  thereafter  by  his  wife,  or  it  was  first  made  by  his 
wife  and  thereafter  by  him,  the  sale  is  valid  (Baba 
Bathra  90a). 

30.  If  a  woman  conveys  by  sale  or  gift  her  un- 
guaranteed property  to  her  husband,  the  conveyance 
is  valid,  and  she  cannot  thereafter  claim  that  she  has 
made  such  conveyance  in  order  to  oblige  her  hus- 
band (L.  c.) 

31.  Concerning  property  other  than  that  men- 
tioned in  the  foregoing  rule  of  law,  the  conveyance 
made  to  the  husband  is  invalid,  because  she  may 
claim  that  she  has  done  so  in  order  to  oblige  her  hus- 
band; e.  g.y  guaranteed  property,  whether  realty 
or  personalty,  set  aside  by  the  husband  to  be 
applied  for  the  payment  to  her  of  the  sum  men- 
tioned in  the  contract  of  marriage,  or  realty  conveyed 
to  her  in  the  contract  of  marriage,  or  realty  which 
she  brought  of  her  own  (Gittin  55b) . 

32.  If  a  man  says  to  his  wife  that  she  can  do  what- 
ever she  sees  fit  with  her  wearing  apparel  or  with  her 
jewelry  and  she  sells  them,  the  sale  is  invalid,  be- 
cause the  permission  thus  given  referred  only  to  a 
loan  or  to  a  bailment,  but  not  to  a  sale  (Rabenu 
Asher)* 
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CHAPTER  XCI. 
Eelease  of  Debt  by  Woman. 

1.  If  a  woman  upon  her  marriage  brings  in  a 
debt  due  her  from  a  certain  party  on  a  promissory 
note,  and  she  releases  her  debtor  after  her  marriage, 
the  release  is  ineffective,  and  therefore  her  statement 
is  not  accepted  as  true  when  she  claims  that  the  debt 
has  been  paid.  The  same  rule  of  law  applies  to  an 
oral  debt  due  her  (Ketuboth  85b). 

2.  If  real  property  was  collected  for  her  debt, 
and  afterward  she  married  and  she  died  and  the  hus- 
band inherit  the  property,  and  the  borrower  wants 
to  pay  the  debt  and  recover  the  property,  this  cannot 
be  returned.  The  same  rule  of  law  applies  when  the 
woman  was  indebted  to  another  and  collected  from 
her  real  property,  and  after  the  marriage,  the  hus- 
band wants  to  recover  the  same. 

3.  If  a  widow  has  a  daughter  who  is  engaged, 
and  her  mother  promises  dowry  to  the  bridegroom, 
and  afterward  the  widow  marries  and  transfers  the 
entire  estate  to  her  husband,  the  bridegroom  is  enti- 
tled to  collect  the  amount  promised  to  him  from  the 
estate  (Ramo). 

4.  A  gives  a  field  as  a  gift  to  an  unmarried  woman 
with  the  condition  that  she  may  use  same  as  long  as 
she  lives,  and  after  her  death  the  field  is  to  be  given 
over  to  B,  but  before  the  woman  died  she  sold  the 
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field  to  C  or  married  him  and  as  a  result  thereof  the 
field  is  transferred  to  her  husband  (C).  B  cannot 
recover  the  field  from  C. 

5.  However,  if  the  woman  was  married  to  C  at 
the  time  when  the  gift  was  made,  then  B  can  recover 
the  field  from  C  (Baba  Bathra  137). 

6.  A  woman  is  indebted  in  a  certain  sum  and  her 
creditors  hold  nothing  in  writing  from  her.  There- 
after she  is  married  and  as  a  result  thereof  her  prop- 
erty is  transferred  to  her  husband.  Her  debtors  can- 
not collect  their  debt  from  such  property,  for  the  law 
is  well  established  that  for  an  oral  debt  the  property 
conveyed  by  the  debtor  cannot  be  recovered  (Baba 
Bathra  139a). 

7.  If,  however,  the  money  she  thus  borrowed  still 
remains  intact  in  her  possession,  her  husband  must 
return  the  same  to  her  creditors  (Rabbi  Moses  Iser- 
lish). 

8.  The  creditors  of  the  woman  have  also  a  right 
to  prevent  such  marriage  in  order  not  to  lose  their 
money  thereby,  although  the  time  for  the  payment  of 
such  debts  has  not  yet  been  reached  (Beth  Joseph). 

9.  This  law  is  in  doubt  if  the  husband  has  to  pay 
the  oral  debt  or  not,  therefore,  possession  is  nine 
points  of  the  law,  and  if  the  creditor  seized  the 
amount  of  the  debt  of  the  husband,  he  is  not  bound 
to  return  it. 
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10.  If  the  creditors  of  a  woman  have  some  legal 
notice  evidencing  such  indebtedness,  they  may  col- 
lect their  debts  from  the  dowry  she  brought  to  her 
husband  (Baba  Bathra  139a). 

11.  A  send  presents  to  B,  his  intended  bride,  and 
thereafter  B  retracts  and  becomes  the  wife  of  C.  A 
has  a  right  to  collect  the  value  of  such  gifts  from  the 
property  held  by  C,  because  it  is  considered  like  a 
debt  which  is  evidenced  by  a  promissory  note  (Rabbi 
Moses  Iserlish). 

12.  Some  Sages  hold  that  if  a  woman  brought  as 
dowry  personal  property,  her  creditor,  even  with  a 
promissory  note  from  her,  cannot  collect  from  the 
dowry. 

13.  If  the  woman  brings  something  which  it  is 
afterward  found  does  not  belong  to  her,  it  must  be 
returned. 

14.  Any  fine,  tax  or  pardon  money  the  husband 
is  bound  to  pay  for  his  wife,  even  if  this  happened 
before  he  had  married  her. 

15.  Damages  or  borrowing  not  for  support,  or 
speculating  in  buying  and  selling,  and  charity  prom- 
ises, even  after  they  married,  the  husband  is  not  re- 
sponsible for  same  because  if  the  husband  be  bound 
to  pay  such  debts,  she  could,  after  having  a  quarrel 
with  him,  run  into  debt  and  make  him  pay  for  same 
in  revenge. 
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16.  If  the  woman  borrows  money  for  support,  the 
husband  is  responsible  to  pay. 

CHAPTER  XCII. 
Husband's  Release  of  Usufruct  and  Inheritance. 

1.  If  a  man,  either  in  writing  or  verbally,  relin- 
quishes his  right  to  the  property  of  his  intended 
bride,  such  release  is  valid. 

2.  The  bride  may  thereafter  sell  or  make  a  gift 
of  the  said  property,  and  such  sale  or  gift  is  valid 
(Ketuboth  83a). 

3.  If  no  sale  has  been  made,  the  husband  is  en- 
titled to  the  usufruct  of  the  property,  and  if  she  dies 
he  inherits  her  estate. 

4.  If  a  husband  makes  an  agreement  with  his 
wife  to  the  effect  that  he  shall  not  inherit  her  estate, 
his  agreement  is  invalid  (L.  c.) 

CHAPTER  XCIII. 
A  Widow's  Right  to  Support. 

1.  The  amount  mentioned  in  a  marriage  contract 
is  equivalent  to  a  debt  which  has  not  yet  become  due, 
and  cannot  be  collected  in  the  husband's  lifetime  un- 
less he  has  obtained  a  divorce  (Rabbi  Moses  Iser- 
lish). 

2.  A  widow  is  entitled  to  support  out  of  the  es- 
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tate  belonging  to  her  husband  during  her  widow- 
hood, although  nothing  to  that  effect  has  been  men- 
tioned in  the  contract  of  marriage  (Ketuboth  83a). 

3.  Even  if  the  husband  at  the  time  of  his  death 
has  said  that  his  widow  shall  not  be  supported  out 
of  his  estate,  such  provision  has  no  effect,  and  the 
heirs  cannot  force  her  to  accept  the  amount  men- 
tioned in  her  contract  of  marriage  in  order  not  to  be 
bound  to  support  her.  The  heirs  are  bound  to  sup- 
port the  widow  as  long  as  she  makes  no  demand  to 
obtain  payment  on  the  contract  of  marriage. 

4.  Where  a  man  dies  leaving  a  widow  and  a 
daughter  surviving,  either  from  her  or  from  a 
former  wife,  and  the  estate  is  not  sufficient  to  sup- 
port both,  the  widow  is  entitled  to  preference,  and 
the  daughter  must,  if  necessary,  seek  charity 
(Baba  Bathra  140). 

5  It  is  held  by  other  authorities,  however,  that 
the  estate,  whether  large  or  small,  is  to  go  to  the  sup- 
port of  both  equally  until  the  estate  is  exhausted. 

6.  If,  however,  the  daughter  marries  and  the  es- 
tate has  gone  to  her  husband,  it  is  the  duty  of  the 
husband  to  support  the  widow  (Tur). 

7.  If,  however,  at  the  time  of  the  marriage  the 
husband  made  an  agreement  with  his  wife  that  she 
shall  receive  no  support  from  his  estate  during  her 
widowhood,  or  if  it  is  the  custom  of  the  locality  that 
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a  widow  is  not  entitled  to  support,  the  heirs  are  not 
compelled  to  support  her  (Maimonides). 

8.  The  Court  may  rule  that  the  widow  is  not  en- 
titled to  support  from  the  estate. 

9.  If  a  widow  demands  the  sum  provided  for  her 
in  the  marriage  contract  by  legal  action,  she  is  not 
entitled  to  support  (Ketuboth  54a). 

10.  But  if  she  makes  a  demand  without  going  to 
Court,  she  does  not  thereby  lose  her  right  to  support 
(Tur). 

11.  There  is  an  opinion,  however,  that  a  woman 
does  not  lose  her  right  to  support  by  demanding  her 
rights  under  the  contract  of  marriage  through 
Court,  if  she  was  forced  to  do  so,  as  when  the  heirs 
refuse  to  support  her,  or  when  the  heirs  deceive  her 
by  making  false  representations  to  her  to  the  effect 
that  a  certain  man  is  willing  to  marry  her,  and  as  a 
result  thereof  she  demanded  her  rights  under  the 
marriage  contract,  or  the  like  (L.  c.) 

12.  If  marriage  proposals  are  made  to  a  widow 
and  she  accepts  such  proposals,  she  does  not  thereby 
lose  her  right  to  support  (L.  c.) 

13.  If  a  widow  is  engaged  to  be  married,  she 
loses  her  rights  of  support. 

14.  If  a  widow  commits  an  adulterous  act,  she 
does  not  lose  her  right  to  support  thereby  (L.  c.) 
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15.  If  a  woman  releases  her  husband  from  the 
payment  to  her  of  the  amount  mentioned  in  her  con- 
tract of  marriage,  she  thereby  loses  her  right  to  sup- 
port during  her  widowhood.  It  is  disputed  whether 
or  not  in  such  an  event  she  loses  her  right  to  support 
during  his  lifetime  (Ketuboth  54b;  Rabenu  Asher 
and  Rambam). 

16.  If  a  widow  releases  the  heirs  from  the  pay- 
ment of  the  amount  mentioned  in  the  contract  of 
marriage  she  likewise  loses  thereby  her  right  to  sup- 
port from  her  husband's  estate  (Beth  Joseph). 

17.  The  foregoing  rules  of  law  refer  only  to  a 
case  where  she  has  released  her  husband  or  the  heirs 
from  the  entire  amount  mentioned  in  the  contract  of 
marriage,  but  if  she  has  left  some  amount  to  herself 
unreleased,  she  is  entitled  to  support  (Ketuboth 
97b). 

18.  In  such  an  event,  however,  the  heirs  have  a 
right  to  pay  the  amount  left  by  her  unreleased,  and 
thereby  not  be  bound  to  support  her  (Rabenu 
Asher). 

19.  If  a  woman  gives  a  release  either  to  her  hus- 
band or  to  the  heirs,  or  sells  her  rights,  without  speci- 
fying the  sum  of  money  for  which  she  sells  or  for 
which  she  releases  her  rights,  it  is  construed  in  law  * 
that  she  has  thereby  released  or  sold  the  entire 
amount  mentioned  in  her  contract  of  marriage  (Mai- 
monides). 
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20.  If  the  estate  left  by  her  husband  is  valued, 
say,  at  one  thousand  dollars,  and  the  amount  the 
widow  is  entitled  to  obtain  under  her  contract  of 
marriage  is,  say,  four  hundred  dollars,  she  has  a 
right  to  demand  that  six  hundred  dollars  be  expended 
on  her  support,  and  when  that  sum  has  been  ex- 
pended, she  has  a  right  to  demand  that  the  balance 
of  four  hundred  dollars  be  given  to  her  in  accordance 
with  her  rights  under  the  marriage  contract  (L.  c.) 

21.  If  a  widow  who  is  poor  has  not  demanded 
her  support  for  a  period  of  two  years,  and  if  a  widow 
who  is  rich  has  not  demanded  her  support  for  three 
years,  it  is  construed  in  law  as  a  release,  and  there- 
fore they  lose  their  right  of  support  for  the  years 
past  (Ketuboth  97a). 

22.  If  the  widow  has  waited  even  one  day  less 
than  the  period  mentioned  in  the  foregoing  rule  of 
law,  or  if  she  had  a  pledge  in  her  possession  to  se- 
cure her  support,  or  if  she  has  borrowed  for  her  sup- 
port in  the  meantime,  it  is  not  considered  as  a  re- 
lease of  her  right  to  support  (Tur). 

23.  If  a  widow  demands  support  from  the  heirs, 
and  they  claim  that  they  have  given  it  to  her,  and  she 
claims  that  she  has  not  received  it,  if  this  contro- 

•  versy  takes  place  while  the  widow  is  yet  unmarried, 
the  burden  of  proof  is  upon  the  heirs  to  prove  their 
contention.  They  must,  therefore,  produce  evidence 
to  prove  that  they  have  given  her  support  as  con- 
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tended  by  them.  If  they  fail  to  do  so,  the  widow 
takes  a  rabbinical  oath  to  the  effect  that  she  has  not 
yet  receive  her  support,  and  is  entitled  to  a  recovery. 
If,  however,  this  controversy  takes  place  when  she 
is  married  to  someone  else,  the  burden  of  proof  lies 
upon  her,  and  she  must  come  forward  with  evidence 
to  prove  that  she  has  not  received  it.  If  she  fails 
to  do  so,  the  heirs  take  an  oath  to  the  effect  that  they 
have  paid  her,  and  they  are  absolved  from  liability 
(Maimonides). 

24.  If  a  man  and  his  wife  go  beyond  the  seas 
and  the  woman  returns  therefrom  saying  that  her 
husband  has  died  there,  her  statement  is  accepted  as 
true.  She,  therefore,  has  a  choice :  She  may  either 
demand  support  from  her  husband's  estate,  or  she 
may  demand  the  payment  of  the  amount  of  money 
mentioned  in  the  contract  of  marriage.  If,  however, 
she  says  that  her  husband  has  divorced  her,  her  state- 
ment is  not  accepted  as  true,  and  she  is  entitled  to  be 
supported  only  to  a  sum  not  exceeding  the  amount 
mentioned  in  the  contract  of  marriage  (Ketuboth 
117b). 

25.  A  widow  is  to  be  supported  only  out  of  the 
real  property  which  is  free  from  encumbrance,  but 
not  out  of  realty  which  is  either  mortgaged  or  other- 
wise encumbered  (Gittin  48b). 

26.  If  the  husband  has  sold  or  given  away  his 
real  property  during  his  lifetime,  or  even  if  the  heirs 
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have  sold,  pledged,  or  given  away  such  realty,  the- 
property  is  not  taken  out  of  the  possession  of  the 
vendee  or  the  donee  in  order  to  support  the  widow 
(Ketuboth  89a). 

27.  This,  however,  is  only  true  when  the  husband 
has  given  the  property  when  in  sound  health,  but  if 
he  has  given  it  away  when  stricken  with  illness,  she 
is  entitled  to  receive  her  support  from  such  property, 
if  there  is  no  other  property  left  which  is  not  en- 
cumbered (Baba  Bathra  133a). 

28.  The  widow  is  not  entitled  to  receive  support 
out  of  personal  property,  even  when  such  is  free 
from  all  encumbrance  (Ketuboth  69b). 

29.  If,  however,  she  seizes  personal  property  left 
by  her  husband,  even  if  such  seizure  takes  place  after 
his  death,  the  heirs  cannot  recover  the  same  (Ketu- 
both 96a). 

30.  Now,  since  the  Goanim  have  enacted  that  a 
widow  may  collect  the  amount  provided  for  her  in 
the  marriage  contract  out  of  her  husband's  personal 
property,  a  widow  is  entitled  to  be  supported  out  of 
such  property,  even  when  she  does  not  seize  the  same 
(Maimonides). 

31.  If  the  husband  has  made  a  gift  of  the  per- 
sonal property,  the  widow  cannot  recover  said  prop- 
erty for  the  purpose  of  obtaining  support  therefrom. 

32.  If  the  widow  fail  to  seize  the  personal  prop- 
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erty  left  by  her  husband,  the  heirs  may  take  such 
property  into  their  possession  and  pay  for  her  sup- 
port. She  cannot  prevent  such  taking  possession  and 
insist  that  the  Court  take  possession  thereof  for  fear 
that  it  may  be  lost  while  in  their  custody  and  thus 
lose  her  means  of  support.  Even  in  the  event  that 
her  husband  has  expressly  stated  that  she  shall  re- 
ceive her  support  out  of  the  personalty  in  question, 
she  cannot  prevent  the  heirs  taking  possession  there- 
of (L.  c.) 

33.  In  that  event,  the  widow  may,  however,  pre- 
vent the  heirs  from  selling  the  real  property  left  by 
her  husband;  but  if  the  property  has  already  been 
sold,  the  sale  is  valid  (L.  c.) 

34.  If  a  man  leaves  several  wives  (referring  to 
the  time  when  polygamy  was  permitted),  there  is  no 
priority,  and  all  are  equally  entitled  to  support. 

35.  If  a  widow  sell  real  property  for  her  support, 
she  cannot  thereafter  claim  the  amount  to  which  she 
was  entitled  in  her  contract  of  marriage  from  the 
property  she  sold  (Ketuboth  97a). 

36.  When  a  certain  sum  of  money  is  given  a 
widow  or  any  other  woman  entitled  to  support,  it 
must  not  be  less  than  a  sum  sufficient  for  her  sup- 
port at  least  for  thirty  days,  in  order  that  she  may 
not  be  embarrassed  and  disgraced  by  having  to  come 
to  demand  her  support  from  Court  every  day  (L.  c.) 
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CHAPTER  XCIV. 

A  Widow 's  Right  to  a  Dwelling  and  Weaking 
Apparel. 

1.  Just  as  a  widow  is  entitled  to  support  out  of 
the  estate  belonging  to  her  husband,  thus  is  she  en- 
titled to  a  dwelling,  wearing  apparel  and  all  other 
necessaries,  or  she  may  live  in  the  same  house  in 
which  she  has  lived  during  the  lifetime  of  her  hus- 
band (Ketuboth  103a). 

2.  The  heirs  must  furnish  a  separate  dwelling, 
according  to  her  station  in  life,  and  they  cannot  com- 
pel her  to  reside  with  them  (Rabbi  Moses  Iserlish). 

3.  However  she  is  not  permitted  to  rent  the 
premises  to  another.  A  sale  of  her  dwelling  by  the 
heirs  is  invalid. 

3a.  There  is  an  opinion  that  the  heirs  may  hire 
for  her  a  dwelling  other  than  the  one  she  lived  in 
during  her  husband's  lifetime  (L.  c.) 

4.  A  widow  is  entitled  to  as  many  servants  and 
other  luxuries  as  the  husband  provided  for  her  when- 
ever he  goes  away  on  any  long  journey  (Ketuboth 
103a). 

5.  If  the  dwelling  collapses,  the  heirs  are  not 
bound  to  rebuild  it.  , 

6.  Even  the  widow  is  not  permitted  to  expend 
her  own  money  in  rebuilding  the  house.  She  has  lost 
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her  right  to  the  dwelling,  and  cannot  regain  it,  even 
if  the  heirs  rebuild  it.  If  the  house  is  only  slightly 
damaged  the  widow  is  not  permitted  to  repair  the 
house,  but  she  must  inhabit  it  in  its  damaged  condi- 
tion or  remove.  The  heirs  must  hire  for  her  a  dwell- 
ing (L.  c.) 

7.  If  a  widow  says  to  the  heirs  that  she  wants 
to  live  with  her  own  parents  and  not  with  them, 
and  demands  that  a  sum  of  money  be  fixed  by 
them  for  her  support,  the  heirs  may  say  to  her :  4 '  If 
you  are  willing  to  live  together  with  us,  we  are  ready 
to  support  you,  but  if  you  insist  on  living  with  your 
parents,  we  will  give  only  as  much  as  it  would  cost 
us  if  you  had  stayed  with  us"  (L.  c.) 

8.  If  the  widow  be  a  young  woman  and  any  of 
the  heirs  are  adult  males,  who  are  not  her  children, 
she  may  decline  to  reside  together  with  them  for 
moral  reasons. 

9.  The  heirs  are  bound  to  pay  the  personal  and 
all  other  taxes  her  husband  was  accustomed  to  pay 
for  her  (Tur). 

10.  They  are  not  compelled  to  provide  bail  or 
ransom  for  her,  nor  medical  treatment,  when  the  cost 
of  such  treatment  is  a  fixed  price ;  nor  are  they  bound 
to  provide  her  with  a  grave  or  other  burial  expenses 
(L.  c.) 
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CHAPTER  XCV. 

The  Earnings  of  a  Widow  ;  Her  Right  to  Advance- 
ment of  Property. 

1.  Since  the  heirs  are  bound  by  law  to  support  a 
widow,  they  are  entitled  to  obtain  from  her  all  her 
earnings  (Ketuboth  95b). 

2.  If  the  heirs  say  to  her:  4 4 Keep  your  earnings 
for  yourself  and  we  will  not  support  you/'  they  are 
not  listened  to  (Maimonides). 

3.  The  widow  may,  however,  say  to  the  heirs :  "I 
do  not  want  to  be  supported  by  you  and  I  will  keep 
my  earnings  for  myself."  If  she  was  nursing  a 
child,  she  may  demand  compensation  from  them 
(Yerushalmi  Ketuboth). 

4.  All  services  a  woman  is  bound  to  render  to 
her  husband  a  widow  is  bound  to  render  to  the  heirs, 
except  filling  up  the  cup,  making  the  bed  ready  and 
washing  the  face,  hands  and  feet  (Ketuboth  96a). 

5.  Whatever  a  widow  finds  and  the  products  of 
her  real  property  belong  to  her.  If  she  saved  of  her 
earnings  or  from  the  food  or  from  the  cloth,  it  be- 
longs to  the  heirs  (L.  c.) 

CHAPTER  XCVI. 
Oath  of  a  Divorcee  and  a  Widow. 
1.   A  widow  cannot  collect  any  part  of  the  sum 
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mentioned  in  the  contract  of  marriage  without 
taking  the  oath  prescribed  by  law  (Ketuboth  95b). 

2.  The  property  which  she  has  brought  upon 
her  marriage,  whether  guaranteed  by  the  husband  or 
not,  and  the  property  set  aside  by  the  husband  and 
specifically  mentioned  in  the  contract  of  marriage, 
she  may  recover  without  an  oath,  provided  that  such 
property  is  still  intact  or  there  exists  something 
which  directly  came  from  such  property  (Ketuboth 
55a). 

3.  If  a  widow  dies  before  the  taking  of  the  pre- 
scribed oath,  her  heirs  are  not  entitled  to  the  sum 
mentioned  in  the  contract  of  marriage,  because  no 
heirs  can  inherit  a  thing  or  property  which  can  be 
collected  only  by  taking  an  oath  (Shebuoth  48a). 

4.  A  widow  must  take  an  oath  to  the  effect  that 
her  husband  has  not  given  money  to  her,  and  she 
has  seized  nothing  belonging  to  him  (Tur). 

5.  There  is  also  an  opinion  that  she  must  swear 
that  she  has  not  sold  her  rights  of  the  contract  to  her 
husband  and  that  she  has  not  released  him  from  lia- 
bility (Maimonides). 

6.  If  the  woman  claims  that  she  was  married 
when  she  was  a  maiden  and  consequently  she  is  enti- 
tled to  two  hundred  zuz,  and  the  husband  or  the 
heirs  claim  that  she  was  married  when  a  widow,  and 
therefore  she  is  entitled  to  only  one  hundred  zuz,  and 
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the  marriage  contract  was  lost,  if  there  are  witnesses 
who  can  testify  that  the  husband  has  made  the  wed- 
ding as  is  customary  in  the  case  of  maidens,  she  is 
entitled  to  get  two  hundred  zuz.  If  there  are  no  such 
witnesses,  she  is  entitled  to  only  one  hundred  zuz, 
but  the  husband  or  the  heirs  must  take  an  oath  to 
corroborate  his  contention. 

7.  A  man  dies  leaving  four  women,  A,  B,  C  and 
D  (referring  to  the  time  when  polygamy  as  permit- 
ted), all  of  whom  are  entitled  to  certain  sums  of 
money  in  their  contracts  of  marriage.  A  was  enti- 
tled to  one  hundred  zuz,  B  to  two  hundred,  C  to  three 
hundred  and  D  to  four  hundred,  and  all  signed  in 
one  day.  The  estate  was  not  sufficient  for  all,  for  in- 
stance, the  estate  is  only  five  hundred  dollars.  Di- 
vide the  amount  of  five  hundred  dollars  in  ten  parts, 
each  part  being  fifty  dollars.  A  is  entitled  to  one 
part,  B  to  twTo  parts,  C  to  three  parts  and  D  to  four 
parts,  the  total  being  $500.  Other  Sages  hold  that 
each  of  the  four  women  should  receive  one  hundred 
dollars  and  the  remaining  one  hundred  dollars 
should  be  divided  equally  between  the  last  three.  And 
if  the  estate  is  only  $300,  then  each  of  the  four  must 
get  an  equal  share,  etc. 

CHAPTER  XCVIII. 

When  a  Woman  Is  Released  from  Taking  Oath. 
1.   If  a  husband  during  his  lifetime  releases  his 
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wife  from  taking  an  oath,  she  may  collect  the  amount 
mentioned  in  the  contract  of  marriage  without 
taking  the  prescribed  oath.  Such  release,  however, 
does  not  have  any  effect  in  so  far  as  the  woman's 
heirs  are  concerned.  If,  therefore,  the  woman's  heirs 
seek  to  collect  the  amount  of  the  marriage  contract, 
the  husband  or  his  heirs  may  impose  an  oath  upon 
them  (Ketuboth  86b). 

2.  The  husband  may  likewise  release  his  wife's 
heirs  from  taking  the  oath  prescribed  by  law  (L.  c.) 

CHAPTER  XCIX. 

A  Widow's  Wearing  Apparel. 

1.  If  a  widow  seeks  to  collect  the  amount  of  the 
contract  of  marriage,  all  her  wearing  apparel  is  to 
be  valued  and  deducted  from  such  amount,  and  it 
is  immaterial  whether  such  apparel  is  worn  by  her 
on  week  days  or  on  the  Sabbath  (Ketuboth  54). 

2.  If  a  divorcee,  who  was  divorced  by  her  hus- 
band without  justification  (referring  to  the  time 
when  divorce  was  permitted  by  force),  seeks  to  re- 
cover the  amount  mentioned  in  the  contract  of  mar- 
riage, the  apparel  worn  by  her  on  week  days  is  not 
to  be  valued  for  the  purpose  of  deducting  their  value, 
but  the  apparel  worn  by  her  on  festivals  or  on  the 
Sabbath  are  to  be  valued  (Maimonides). 

3.  In  the  last  named  event,  she  cannot  be  com- 
pelled to  give  her  apparel  and  receive  their  value  in- 
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stead,  but  she  has  the  right  to  retain  it  for  the 
amount  at  which  it  was  valued  (Beth  Joseph). 

4.  If  one  makes  a  gift  to  his  wife,  such  gift  be- 
longs to  her  even  if  he  thereafter  divorce  her  or  she 
becomes  a  widow  (Tur). 

CHAPTER  C. 
When  Marriage  Contract  Is  Collectible. 

1.  Nowadays,  since  a  provision  to  that  effect  is 
embodied  in  the  contract  of  marriage,  the  amount 
mentioned  therein  may  be  collected  even  from  the 
apparel  worn  by  the  husband. 

CHAPTER  CI. 
How  Long  the  Contract  Is  Collectible. 

1.  A  widow  who  is  in  possession  of  her  contract 
of  marriage  can  collect  the  same  for  life,  whether  she 
receives  her  support  at  her  husband's  house  or  not, 
even  after  she  marries  (Ketuboth  104a). 

2.  If  the  marriage  contract  is  not  in  her  hand  and 
she  comes  to  collect  without  that  contract,  then  it  is 
customary  to  pay  the  widow's  money  without  writ- 
ing. She  is  entitled  to  collect  only  until  25  years,  not 
more.  If  she  is  silent  longer  than  that  time,  she  loses 
the  right  to  collect. 

3.  If  she  claims  the  money  within  the  25  years, 
and  after  that  she  was  again  silent,  the  time  is  reck- 
oned 25  years  from  the  time  of  the  claim. 
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4.  If  a  widow  receives  her  support  from  the  hoi  rs 
of  her  husband,  they  deliver  it  at  her  father's  house, 
and  she  is  silent  for  her  money  of  the  contract  of 
marriage,  she  does  not  lose  her  right.  She  may  be 
silent  out  of  respect  for  the  heirs. 

5.  A  divorcee  even  after  25  years  can  collect  the 
contract  of  marriage. 

CHAPTER  OIL 

The  Collection  of  a  Debt  and  Marriage  Contract. 

1.  A  man  dies  leaving  a  widow  and  a  creditor,  and 
leaves  realty  sufficient  only  to  pay  either  the  widow 
or  the  creditor.  If  the  marriage  contract  was  ex- 
ecuted prior  to  the  contracting  of  the  debt  the  widow 
has  priority.  If  the  debt  was  contracted  before  the 
execution  of  the  marriage  contract,  the  creditor  has 
priority.  Even  if  the  latter  seized  it,  it  can  be  taken 
from  him. 

2.  This  law  of  priority  does  not  apply  to  per- 
sonal property  (Ketuboth  93b). 

CHAPTER  CIII. 

The  Right  of  a  Widow  to  Sell  Property. 

1.  A  widow  may  sell  her  husband's  property  for 
the  purpose  of  collecting  the  amount  mentioned  in 
the  contract  of  marriage  without  the  presence  of  the 
Court  and  without  the  necessary  proclamation  gen- 
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erally  required  in  the  case  property  is  sold  to  satisfy 
debts.  Such  sale  must,  however,  take  place  in  the 
presence  of  three  men  who  are  known  to  be  trust- 
worthy and  can  qualify  as  experts  in  the  valuation 
of  real  property  (Ketuboth  97a). 

2.  The  heirs  are  become  personal  guarantors  of 
the  sale  made  for  the  purpose  of  collecting  the  con- 
tract of  marriage,  no  matter  whether  such  sale  was 
made  by  the  widow  herself  or  through  the  Court. 

3.  A  divorced  woman  cannot  sell  her  husband's 
property  herself,  but  she  must  do  so  in  the  presence 
of  a  competent  court  of  justice.  Even  a  widow  who 
has  again  married  is  not  permitted  to  sell  property 
for  the  satisfaction  of  her  widowhood,  unless  in  the 
presence  of  a  competent  court  of  law  (Ketuboth  96b). 

4.  If  the  marriage  contract  of  the  widow 
amounted  to  $200  and  she  sold  real  property  valued 
at  $100  and  received  $200,  or  if  the  property  was 
valued  at  $200  and  she  received  $100,  she  cannot  de- 
mand more  from  the  heirs. 

5.  If  the  widow  has  a  marriage  contract  for  100 
zuz  and  she  sells  real  property  for  101  zuz,  even  if 
she  wants  to  make  good  the  1  zuz  to  the  heirs  from 
her  pocket,  the  deal  is  void. 

6.  If  the  widow  has  a  marriage  contract  for  400 
zuz  and  she  sold  real  property  to  one  man  for  100 
zuz  and  to  another  for  100  zuz,  and  to  the  third  for 
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100  zuz,  and  to  the  fourth  for  101  zuz,  the  deal  with 
the  fourth  is  void.   The  other  three  are  valid. 

CHAPTER  CV. 
Selling  or  Releasing  Contract  of  Marriage. 

1.  A  woman  may  sell  or  give  away  her  contract 
of  marriage  or  any  part  thereof,  and  the  buyer  or 
the  donee  is  entitled  to  the  same  rights  as  the  woman. 
If  the  woman  becomes  a  widow  or  a  divorcee,  the 
buyer  or  the  donee  is  entitled  to  the  amount  men- 
tioned in  the  contract  of  marriage,  and  if  she  dies 
during  the  lifetime  of  her  husband,  they  are  not  en- 
titled to  anything  (Ketuboth  97a). 

2.  If  a  woman  releases  the  husband  from  the 
amount  mentioned  in  the  contract  of  marriage,  it  is 
valid  without  any  symbolic  agreement  and  without 
any  witnesses,  providing  it  is  certain  that  it  was  done 
in  sincerity  and  not  jocularly  only  (Maimonides). 

3.  If  the  woman  is  forced  to  release  the  contract 
of  marriage,  as  when  her  husband  has  constantly 
been  quarreling  with  her,  and  she  gives  a  release  in 
order  that  he  might  live  in  peace  with  her,  such  re- 
lease is  invalid,  although  she  makes  no  protest  at  the 
time  of  the  release  (Rashba). 

4.  A  sells  a  promissory  note  to  B,  which  he  holds 
from  C.  If  A  thereafter  releases  C  from  liability, 
such  release  is  valid.     Even  if  the  heirs  of  A  release 
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C,  the  release  is  valid.  Therefore,  if  a  woman  sells 
her  contract  of  marriage  to  someone  else  and  there- 
after her  husband  dies  and  then  she  dies,  her  son  can 
release  the  heirs  from  liability  and  thus  make  the 
sale  void.  This  rule  of  law  holds  true,  even  in  case 
the  son  is  the  only  heir  left  by  her,  and  consequently 
he  can  release  himself  from  liability  in  order  to  make 
the  sale  void  and  not  have  to  pay  the  amount  men- 
tioned in  the  contract  of  marriage  (Ketuboth  85a). 

5.  A  man  sells  his  mother's  marriage  contract 
during  the  lifetime  of  his  father  with  a  provision 
that  if  his  father  should  die  first  and  then  his  mother, 
the  buyer  should  receive  the  sum  of  money  men- 
tioned in  the  contract  of  marriage.  If  he  imposed  a 
condition  on  the  sale  to  the  effect  that  if  his  mother 
should  object  to  the  sale,  then  the  sale  should  be  de-. 
clared  null  and  void ;  and  if  his  mother  has  died  with- 
out having  made  any  objection,  he  cannot  then  say 
that  he  is  substituted  in  his  mother's  stead,  and  there- 
after he  may  in  her  stead  object,  because  such  ob- 
jection was  not  guaranteed  by  himself  (Ketuboth 
91b). 

CHAPTER  CVI. 

One  Bequeathing  His  Property  to  His  Children. 

1.  If  a  man  transfers  his  property  to  his  chil- 
dren, whether  male  or  female,  no  matter  in  what 
state  of  health  the  man  is,  and  conveys  to  his  wife 
some  realty  of  any  nature,  the  wife  loses  her  right  to 
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the  amount  mentioned  in  the  contract  of  marriage,  if 
she  kept  silent  and  made  no  protest  at  the  time  the 
facts  were  disclosed  to  her  of  this  property,  and  if 
he  bought  property  afterward,  she  can  collect  from 
it  (Peah  111,7). 

CHAPTER  CVIL 
One  Transferring  All  His  Property  to  His  Wife. 

1.  If  a  man  transfers  all  his  property  to  his  wife, 
no  matter  in  what  state  of  health  he  is,  although  a 
symbolic  agreement  has  been  made  by  him  to  that  ef- 
fect, she  is  only  considered  as  a  mere  trustee  or  guar- 
dian of  his  heirs.  This  rule  of  law  applies  to  a  case 
where  his  heirs  consist  of  children  born  to  him  by 
the  present  wife,  or  of  heirs  born  to  him  by  his 
former  wife,  or  even  of  his  brothers,  or  any  other 
legal  heirs.  If,  however,  he  leaves  to  his  heirs  real 
or  personal  property  of  any  value  whatsoever,  she 
acquires  title  to  all  the  property  thus  conveyed  to 
her  and  she  does  not  lose  her  right  of  the  marriage 
contract  (Baba  Bathra  131b). 

2.  In  that  event,  if  it  was  written  all  his  estate  to 
a  divorced  wife,  she  is  entitled  to  it. 

3.  If  a  man  says,  ' 6  My  first  daughter  shall  take 
$50  and  my  second  daughter  $50,"  and  the  visitors 
ask  him,  "What  will  you  do  for  your  wife,"  he  says, 
"The  balance  belongs  to  her."  That  is  effective,  be- 
cause he  has  already  given  something  to  his  children. 
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4.  A  woman  who  acquires  all  the  property  of  her 
husband  as  an  absolute  gift  thereby  loses  her  right 
to  the  amount  mentioned  in  the  contract  of  marriage. 
If,  therefore,  a  creditor  produces  a  promissory  note 
which  fell  due  prior  to  such  transfer,  and  all  her  hus- 
band 's  property  was  taken  by  the  creditor  to  satisfy 
such  debt,  she  is  not  entitled  to  anything  whatsoever 
(L.  c.  132b). 

CHAPTER  CVIII. 

The  Bequest  of  a  Sick  Person  That  His  Wife 
Should  Get  As  Her  Share  As  Much  As  One 
of  His  Children. 

1.  If  a  sick  person  says  that  his  wife  shall  take  a 
share  out  of  his  estate  equal  to  the  share  taken  by 
any  of  his  children,  she  is  entitled  to  share  with  them 
in  addition  to  the  amount  she  is  to  get  according  to 
her  marriage  contract  (Baba  Bathra  128a). 

2.  If,  in  such  event,  children  were  born  to  him 
after  the  will  was  made,  such  children  are  to  be  in- 
cluded in  the  bequest,  and  the  wife  is  to  get  a  share 
equal  to  that  of  any  of  the  children  (L.  c.) 

3.  For  instance,  if  he  had  three  children  at  the 
time  the  will  was  made  and  thereafter  two  more 
children  were  born  to  him,  the  wife  takes  a  share 
equal  to  that  of  any  of  the  five  children,  which  is  one- 
sixth  of  the  estate  (Baba  Bathra  128b). 

4.  In  the  foregoing  event  she  is  entitled  to  a  share 


THE  LAW  OF  MARRIAGE 


473 


of  the  property  her  husband  was  possessed  of  at  the 
time  the  will  was  made,  but  if  her  husband  had  ac- 
quired property  after  the  will  was  made,  she  is  not 
entitled  to  any  share  therefrom,  as  no  man  can  con- 
vey property  which  was  not  as  yet  in  his  possession 
(L.  c.) 

5.  If  it  is  doubtful  whether  the  property  in  ques- 
tion was  owned  by  her  husband  at  the  time  the  will 
was  made,  the  wife  must  produce  evidence  to  prove 
that  he  was  then  possessed  thereof,  otherwise  she 
does  not  get  any  share  therefrom  (Tur). 

6.  If  all  the  children  have  died,  she  is  entitled  to 
a  share  of  the  estate  as  any  of  the  children  would 
have  been  entitled  to  in  case  they  had  survived  their 
father,  and  the  balance  goes  to  his  heirs. 

7.  If,  after  this  will  was  made,  the  number  of  chil- 
dren is  diminished,  she  takes  her  share  according  to 
the  number  living  when  the  father  died.  Other  Sages 
are  in  doubt  as  to  this  law. 

CHAPTER  CIX. 

A  Sick  Person  Bequeathing  Money  to  His  Wife. 

1.  If  a  sick  person  says:  "Give  two  hundred  zuz 
to  my  wife,  which  is  due  her,"  she  is  entitled  to  the 
sum  of  two  hundred  zuz  in  addition  to  the  sum  men- 
tioned in  the  contract  of  marriage.  If,  however,  the 
sick  person  has  said :  ' '  Give  two  hundred  zuz  to  my 
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wife  for  her  rights  under  her  contract  of  mariage," 
she  is  not  entitled  to  both  sums  (i.  e.,  to  the  two  hun- 
dred zuz  and  likewise  to  the  sum  provided  for  her  in 
her  contract  of  marriage),  but  the  wife  has  a  right  to 
choose ;  if  the  two  hundred  zuz  exceed  the  sum  men- 
tioned in  her  marriage  contract,  she  can  take  the 
former,  and  if  the  latter  exceed  that  of  the  former 
she  takes  the  latter  (Baba  Bathra  138a). 

2.  It  is  disputed  whether  the  woman  is  entitled 
to  the  right  of  choice  as  mentioned  in  the  foregoing 
rule  of  law  in  the  event  that  her  husband  bequeathed 
for  her  a  certain  sum  of  money,  without  specifying 
for  what  the  money  is  to  be  given  to  her.  Some  au- 
thorities hold  that  she  may  exercise  such  of  election, 
while  others  are  of  the  opinion  that  such  sum  is  to 
be  considered  as  a  gift,  and,  therefore,  she  is  entitled 
to  such  sum  without  her  rights  to  the  contract  of 
marriage  being  impaired  (Tur ) . 

3.  If  in  the  last  named  event  he  expressly  said 
that  such  sum  of  money  is  to  be  a  gift  to  her,  all  agree 
that  she  is  entitled  to  it  in  addition  to  her  marriage 
contract  (Rivosh). 

4.  If  a  sick  person  says  that  his  wife  shall  keep 
her  clothes,  she  is  entitled  to  keep  all  her  clothes, 
whether  she  wears  them  on  week  days  or  on  the  Sab- 
bath (Tur). 

5.  If  a  man  says  that  his  wife  shall  keep  all  her 
wearing  apparel,  she  is  likewise  entitled  to  her 
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shawls,  etc.,  for  everything  which  a  woman  wears, 
or  wraps  herself  in.  is  included  in  the  term  wearing 
apparel  (L.  c.) 

CHAPTER  CX. 
Laws  Concerning  the  Release  of  a  Woman. 

1.  It  is  permitted  to  write  a  release  for  a  woman 
even  when  her  husband  is  not  present,  providing, 
however,  the  woman  is  identified  by  the  one  wTho  is  to 
execute  such  release.  The  husband  is  bound  to  pay 
for  the  execution  of  such  release  (Baba  Bathra  166a) . 

2.  If  one  finds  a  release  executed  by  a  woman  to 
the  effect  that  her  marriage  contract  was  paid  by  her 
husband,  if  the  woman  admits  that  she  has  given 
such  release  to  her  husband,  it  must  be  restored  to 
the  husband.  If,  however,  she  claims  that  she  has 
never  given  it  to  her  husband  and  that  she  herself 
has  lost  it,  such  release  is  turned  over  neither  to  the 
woman  nor  to  her  husband,  and  she  can  collect  on 
the  marriage  contract  (Baba  Meziah  19a). 

CHAPTER  CXI. 

Laws  Concerning  Marriage  Contract  Providing 
for  Male  Children. 

1.  If  it  is  provided  in  the  contract  of  marriage 
that  the  wife 's  male  children  shall  inherit  her  rights, 
then  such  male  children  inherit  from  their  mother 
the  sum  provided  for  her  in  the  contract  of  mar- 
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riage,  and  also  the  dowry  which  she  has  brought 
upon  her  marriage  and  which  was  guaranteed  by  him. 
The  balance  of  his  estate  is  to  be  divided  equally 
among  all  the  heirs;  e.  g.,  A  marries  a  woman  B, 
whose  marriage  contract  and  dowry  amount  to  the 
sum  of  one  thousand  zuz.  B  gives  birth  to  a  son  C, 
and  B  dies  during  his  lifetime.  Thereafter  A  mar- 
ries D  and  she  gives  birth  to  a  son  E.  D's  contract 
of  marriage  and  dowry  amount  to  the  sum  of  two 
hundred  zuz.  Thereupon  D  dies  during  A's  lifetime, 
and  thereafter  A  dies  leaving  the  sum  of  two  thou- 
sand zuz.  In  such  event  C  is  entitled  to  the  one 
thousand  zuz  mentioned  in  his  mother's  contract  of 
marriage,  and  E  is  entitled  to  the  twTo  hundred  zuz 
mentioned  in  his  mother's  contract  of  marriage,  and 
the  balance  of  the  estate  is  divided  equally  between 
C  and  E.  As  a  result  C's  total  inheritance  amounts 
to  one  thousand  four  hundred  zuz,  and  E's  inherit- 
ance amounts  to  six  hundred  zuz  (Ketuboth  52b). 

2.  A  provision  in  a  marriage  contract  to  the  effect 
that  the  male  children  of  a  woman  shall  inherit  her 
is  valid  and  effective  only  when,  after  the  division  of 
line  inheritance  as  provided,  there  will  be  a  residue 
of  the  estate  at  least  amounting  to  one  denari,  which 
will  be  equally  divided  among  such  heirs.  If  there 
is  no  residue  of  the  estate  amounting  to  the  value  of 
one  denari,  the  provision  in  the  marriage  contract  is 
void,  and  the  heirs  inherit  equally  from  their  father 's 
estate.    For,  should  the  provision  in  such  case  take 
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effect  it  would  tend  to  nullify  the  law  laid  down  in 
the  Torah  to  the  effect  that  heirs  are  entitled  to  equal 
shares  of  their  father's  inheritance  (L.  c.) 

3.  The  residue  as  required  above  must  be  in  exist- 
ence and  not  in  expectancy.  If,  at  the  time  of  the 
father's  death  there  was  no  such  residue,  but  there 
was  an  expectancy  to  inherit  an  estate  in  the  future 
from  their  grandfather,  it  is  not  in  law  considered 
as  a  residue.  Even  in  the  event  their  grandfather 
has  died  before  the  inheritance  was  distributed,  it  is 
of  no  effect,  as  long  as  there  was  no  residue  to  the 
amount  of  one  denari  at  the  time  of  his  death  (Ketu- 
both  52b). 

CHAPTER  CXII. 

Laws  Concerning  the  Support  of  Female  Children 
Out  of  Decedent's  Estate. 

1.  Pursuant  to  the  provisions  embodied  in  the 
contract  of  marriage,  female  children  are  entitled  to 
be  supported  out  of  their  father's  estate,  after  his 
death,  until  they  either  become  betrothed  or  until 
they  become  of  age  (twelve  years  and  one  day)  (L.  c.) 

2.  When  the  female  child  is  supported  out  of  the 
estate  of  her  father,  who  has  died,  whatever  she  earns 
and  whatever  she  finds  belongs  to  her  and  not  to  the 
estate  (Ketuboth  43a). 

3.  If  a  female  minor  child,  who  is  entitled  to  be 
supported  out  of  her  father's  estate,  is  married  and 
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thereafter  becomes  a  widow  or  is  divorced  while  still 
in  her  minority,  she  is  entitled  to  such  support  until 
she  becomes  of  age  or  until  she  is  again  betrothed 
(Ketuboth  43b). 

3a.  Other  opinions  hold  that  she  loses  the  sup- 
port (Eamo). 

4.  As  in  the  case  of  a  widow,  a  daughter  is  en- 
titled to  food,  wearing  apparel  and  a  residence  to  be 
provided  for  her  out  of  the  estate  belonging  to  her 
father  (Maimonides  and  Yerushalmi). 

5.  For  the  purpose  of  supporting  and  clothing  a 
female  child  the  estate  of  her  father  may  be  sold  with- 
out proclamation  (Ketuboth  87a). 

6.  As  has  been  stated,  the  manner  of  support  in  the 
case  of  a  widow  is  to  be  determined  by  the  widow's 
station  in  life  as  well  as  by  that  of  her  husband 's.  In 
the  case  of  a  female  child,  however,  her  station  of 
life  is  not  taken  into  consideration  at  all,  but  she  is 
provided  with  necessaries  only  (Yerushalmi). 

6a.  Now,  since  it  is  a  custom  that  a  contract  of 
marriage  is  collectible  even  out  of  personal  property, 
female  children  are  likewise  to  be  supported  out  of 
their  father's  personalty  (Tur). 

7.  Female  children  are  to  be  supported  out  of  un- 
encumbered property,  but  not  out  of  property  which 
has  been  sold  or  given.  For  instance,  if  the  father, 
during  his  lifetime  and  while  of  sound  body,  has 
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either  sold  or  gifted  his  property,  or  if  his  sons,  after 
his  death,  have  either  sold  or  given  away  his  prop- 
erty, or  even  if  they  only  have  pledged  it,  the  female 
children  are  not  entitled  to  receive  support  therefrom 
(Ketuboth  101b). 

8.  Female  children  cannot  be  supported  from  sold 
property,  even  if  a  form  of  agreement  was  made  at 
the  time  of  writing  the  marriage  contract.  Even  if 
the  female  was  born  at  the  time  of  agreement,  for 
instance,  he  divorced  his  wife  and  she  have  female 
children  at  that  time  and  afterward  he  re-marry  his 
wife  again. 

9.  Other  Sages  hold  that  if  a  form  of  agreement 
was  made  after  the  marriage,  for  the  support  of  the 
females,  it  is  valid. 

10.  If  a  man  agrees  with  his  wife  that  his  female 
children  shall  be  supported  out  of  his  estate,  even 
after  they  have  become  of  age,  such  children  are  en- 
titled to  support  even  from  property  which  is  encum- 
bered (Tur). 

11.  If  a  man  at  the  time  of  his  death  expresses 
it  as  his  will  that  his  female  children  shall  not  be 
supported  out  of  his  property,  his  words  are  of  no 
effect  (L.  c.) 

12.  If,  however,  at  the  time  of  his  marriage  he 
made  an  oral  agreement  with  his  wife  that  their 
female  children  shall  not  be  entitled  to  support  out 
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of  his  property  the  agreement  is  valid.  For  it  is 
well  established  that  in  pecuniary  matters  a  man  may 
make  conditions  in  a  contract  which  are  contrar}^  to 
law  (Tur). 

13.  If  a  man  dies  leaving  sons  and  daughters,  the 
sons  are  entitled  to  inherit  all  the  property  and  they 
must  support  their  sisters  out  of  the  estate  until  they 
become  of  age  or  until  they  are  betrothed  (Baba 
Bathra  139a). 

14.  It  is  not  the  duty  of  the  sons  in  such  a  case 
to  economize  in  their  expenses,  but  they  may  spend 
out  of  the  estate  as  much  as  they  desire.  Neverthe- 
less, if,  in  the  opinion  of  the  Court,  the  sons  are 
squandering  the  estate,  it  is  the  duty  of  the  Court  to 
act  for  the  daughters  and  to  set  aside  property  suffi- 
cient for  their  support  (Tur). 

15.  The  foregoing  rules  of  law  have  application 
only  to  a  case  where  the  property  is  sufficient  to  sup- 
port both  the  sons  and  the  daughters  until  they  be- 
come of  age.  If  the  estate  does  not  suffice  for  the 
purposes  mentioned,  then  the  Court  must  set  aside 
property  sufficient  for  the  support  of  the  daughters 
until  they  become  of  age,  and  the  balance  is  given  to 
the  sons  (L.  c.) 

16.  If  the  father  left  personal  property,  even  if 
the  fund  is  insufficient  by  real,  they  must  both  be  sup- 
ported. 
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17.  If  the  fund  was  sufficient  at  the  time  of  the 
father's  death,  and  it  diminished  after  the  father's 
death,  then  it  is  placed  under  the  law  for  sufficient 
funds. 

18.  If,  however,  at  the  time  of  the  father's  death 
it  was  insufficient  and  afterward  is  sufficient,  the  sons 
take  the  balance. 

19.  Even  of  insufficient  funds,  if  the  sons  sold  the 
estate  before  the  Court  take  action  of  them,  the  deal 
is  valid. 

20.  If  the  property  is  sufficient  to  support  all 
the  children,  but  there  are  certain  obligations  to  be 
paid,  such  as  the  payment  of  a  debt,  etc.,  and  if  such 
payment  be  made  the  property  will  not  suffice  for  the 
support  of  all,  the  estate  is  nevertheless  treated  in 
lawT  as  if  it  were  sufficient  for  all  heirs  (Tur). 

21.  If,  however,  the  marriage  contract  must  be 
paid  and  such  payment  will  render  the  estate  in- 
sufficient, the  estate  is  treated  in  law  as  an  insuffi- 
cient estate  for  the  support  of  the  widow.  Is  two 
opinions  if  it  is  tendered  the  estate  insufficient  or  not 
(Baba  Bathra  140a). 

22.  If  a  man  leaves  a  widow  and  a  daughter, 
either  by  the  widow  or  by  another  woman,  and 
the  estate  left  by  him  is  sufficient  only  to  support  one 
of  them,  some  authorities  are  of  the  opinion  that  the 
widow  has  priority,  while  other  disagree,  and  both 
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supported  until  the  fund  is  finished  (Baba  Bathra 
139;  see  Chap.  93). 

23.  The  right  of  female  children  to  receive  sup- 
port from  their  father's  estate  has  preference  over 
the  right  of  the  male  children  to  inherit  their 
mother's  rights  under  her  marriage  contract  (Mai- 
monides). 

24.  If  a  man  dies  leaving  no  sons  but  daughters 
of  various  ages,  the  estate  is  to  be  divided  equally 
among  them,  and  do  not  say  that  the  small  children 
are  entitled  to  support  until  they  become  of  age 
(Baba  Bathra  139a). 

CHAPTER  CXIII. 

Wherefrom  the  Tenth  of  the  Property  is  to  be 

Collected. 

1.  If  a  man  dies  leaving  a  daughter^it  is  to  be 
ascertained  how  much  the  man  would  be  willing  to 
give  his  daughter  for  her  dowry,  and  this  sum  is  given 
to  her.  Such  ascertainment  is  made  by  either  inquir- 
ing of  his  friends,  or  by  considering  his  business  and 
station  of  life,  or,  if  he  gave  dowry  to  another  daugh- 
ter, by  inquiring  how  much  he  had  given  to  such 
daughter.  If  it  is  impossible  to  draw  any  conclusion 
therefrom,  one-tenth  of  the  estate  is  given  her  as  her 
dowry  (Maimonides). 

2.  In  the  distribution  of  the  mother's  estate  there 
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is  a  dispute  as  to  whether  the  daughter  takes  a  tenth 
or  not. 

3.  Although  the  Goanum  have  enacted  that  the 
wife  may  collect  the  amount  of  the  marriage  con- 
tract from  the  personal  property  of  the  husband,  the 
daughter,  however,  can  collect  her  tenth  only  from 
the  real  property  or  its  rents  (Baba  Bathra  69a). 

4.  If  a  man  leaves  several  daughters,  whoever  is 
married  first  takes  one-tenth  of  the  entire  estate.  The 
next  one  who  marries  takes  one-tenth  of  whatever  the 
first  has  left,  and  the  next  one  who  marries  takes  one- 
tenth  of  whatever  the  second  one  has  left,  etc. 

5.  If  all  the  daughters  get  married  at  one  and 
the  same  time,  the  first  takes  one-tenth  of  the  estate, 
the  second  takes  one-tenth  of  what  is  left,  the  third 
then  takes  one-tenth  of  the  remainder,  etc.,  and  then 
the  three  sums  are  added  together  and  divided 
equally  among  all  the  daughters  (Ketuboth  68b). 

6.  Even  if  the  tenth  cannot  be  collected  till  the 
daughters  get  married,  the  Court  must  take  action  to 
determine  the  property  for  that  purpose. 

7.  If  the  brothers  sell  the  property  the  daughter 
can  take  away  the  property  for  the  expenditure  of 
their  dowry.  The  daughter  must  take  an  oath  that 
she  did  not  receive  other  dowry. 

8.  If  one  dies  leaving  a  widow  and  a  daughter,  the 
latter  is  not  entitled  to  the  one-tenth  prescribed  by 
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law,  for  the  reason  that  the  widow's  right  to  support 
has  priority.  Even  in  the  event  the  daughter  has  died 
after  her  marriage,  the  husband  is  not  entitled  to  in- 
herit the  one-tenth  that  must  be  given  her  as  her 
dowry,  because  the  entire  estate  is  in  the  possession 
of  the  widow  in  order  that  she  may  receive  her  sup- 
port therefrom  (Baba  Bathra  139a). 

9.  A  minor  orphan,  who  was  married  with  her 
consent,  and  that  of  her  mother  or  her  older  brother, 
and  was  given  a  certain  sum  of  money  as  her  dowry, 
may  thereafter  demand  the  dowry  provided  for  her 
by  law,  when  she  becomes  of  age  (Ketuboth  68a ;  see 
Chap.  113,  Sec.  1). 

9a.  If  the  daughter  was  married  when  she  was  of 
age  and  she  was  silent  in  the  demand  of  the  dowry 
provided  for  her  by  law ;  if  she  received  support  from 
her  brothers,  then  she  has  not  lost  her  right.  If  the 
brothers  cease  to  support  her  and  then  she  was  silent 
on  demanding  her  dowry,  she  loses  her  right  to  the 
dowry. 

10.  If  a  man  dies  leaving  two  daughters  and  one 
son,  and  one  of  the  daughters  collects  her  one-tenth 
of  the  estate  as  her  dowry  and  the  other  daughter 
failed  to  collect  her  one-tenth  before  the  son  died,  and 
the  daughters  are  entitled  to  the  entire  estate.  In 
such  event  the  second  daughter  is  not  entitled  to  re- 
ceive her  one-tenth  out  of  the  estate.  The  entire  es- 
tate is  to  be  divided  equally  between  the  daughters, 
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and  the  first  one  is  not  bound  to  restore  the  one-tenth 
she  has  already  received  (Ketuboth  69a). 

11.  Some  authorities,  however,  hold  that  in  such 
a  case  the  second  daughter  is  entitled  to  her  one-tenth 
of  the  estate  first  and  then  the  estate  is  divided 
equally  among  the  two  daughters  (Tur) . 

12.  The  law  providing  for  a  daughter  as  ner 
dowry  one-tenth  of  the  estate  applies  to  a  case  where 
sons  are  left  by  the  deceased.  If  there  are  left  daugh- 
ters only,  the  estate  is  to  be  divided  equally  among 
fhem.  Even  if  the  older  daughters  were  married  dur- 
ing their  father's  lifetime,  the  younger  daughters 
cannot  claim  that  they,  too,  ought  to  get  their  dowry 
from  the  estate,  but  the  estate  is  to  be  divided  equally 
among  them.  If,  however,  the  older  daughters  mar- 
ried after  their  father's  death  and  received  their 
dowry  from  the  estate,  the  younger  daughters  are 
likewise  to  receive  their  dowry  first  and  then  the  es- 
tate is  divided  equally  among  all  the  daughters  (Baba 
Bathra  139a). 

13.  If  a  man  commands  on  his  death-bed  that  his 
daughter  shall  not  receive  a  dowry  from  his  estate, 
that  is  effective  (Ketuboth  68). 

14.  If,  however,  he  makes  a  condition  at  the  time 
of  her  marriage  that  his  daughter  shall  not  receive  a 
dowry  on  her  wedding,  that  is  not  effective  (L.  c.) 
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CHAPTEE  CXIV. 

Laws  Concerning  Agreement  of  a  Man  to  Support 
His  Wife's  Daughter  or  the  Daughter  of 
a  Stranger. 

1.  If  a  man  marries  a  woman  and  obligates  him- 
self to  support  her  daughter  for  a  period  of  five  years, 
not  specifying  when  the  period  is  to  commence,  he  is 
bound  to  provide  such  daughter  with  food  and  drink 
for  five  years  next  following  his  marriage,  and  it  is 
immaterial  whether  the  cost  of  living  is  high  or  low 
(Ketuboth  101b). 

2.  If  he  failed  to  support  her  during  the  five  years 
above  prescribed,  and  thereafter  the  cost  of  support 
became  low,  he  is  bound  to  pay  for  her  support  at  the 
price  when  the  cost  of  living  was  high.  If,  however, 
the  daughter  refused  to  accept  the  support  within  the 
time  mentioned,  he  may  give  her  the  price  of  her  sup- 
port when  the  cost  of  living  is  low  (Tur). 

3.  If,  however,  the  cost  of  living  during  the  five 
years  was  low  and  then  it  became  high,  even  if  he 
neglected  to  provide  for  her,  he  must  pay  for  her  sup- 
port when  the  cost  of  living  was  low  (L.  c.) 

4.  During  the  time  he  supports  her,  her  earnings 
belong  to  her  (L.  c.) 

5.  If  her  mother  released  her  husband  from  the 
obligation  of  supporting  her  daughter,  the  release  is 
of  no  offect  (L.  c.) 
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6.  If  the  husband  dies  during  the  period,  his  heirs 
are  bound  to  support  her. 

7.  The  duty  to  support  is  like  an  ordinary  debt, 
and  she  may  collect  such  support  out  of  property 
which  is  sold  or  in  any  other  way  encumbered  by  him 
(Mishnah). 

8.  The  foregoing  rule  of  law  applies  only  to  a 
case  where  a  symbolic  agreement  was  made  by  him  to 
the  effect  that  he  would  support  the  daughter,  or  in  a 
case  where  he  obligated  himself  to  support  by  execut- 
ing an  agreement  to  that  effect,  but  not  otherwise, 
cannot  collect  from  sold  property,  only  from  free 
property  (Tur). 

9.  If  the  daughter  has  a  servant  he  is  also  bound 
to  support  the  servant  (Taz). 

10.  If  the  daughter  dies  during  the  period  she 
is  entitled  to  receive  her  support,  such  right  cannot 
be  inherited  by  her  heirs  (Tur). 

11.  If  the  daughter  becomes  sick  during  such 
time,  her  stepfather  must  give  only  the  same  support 
as  when  she  was  in  good  health  (L.  c.) 

12.  If  the  mother  was  divorced  during  the  time 
her  husband  obligated  himself  to  support  her  daugh- 
ter, he  must  send  support  to  the  daughter  to  the  place 
wherever  her  mother  is  to  be  found,  in  the  same  man- 
ner as  one  of  his  own  family  (Maimonides). 
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13.  If  a  man  engaged  his  daughter  and  later  the 
bridegroom  and  the  father  desires  to  break  the  en- 
gagement, this  cannot  be  done  without  the  consent  of 
the  daughter. 

14.  If  he  gives  board  in  his  house  at  his  table,  he 
must  provide  with  meals  provided  to  the  members  of 
his  family  (L.  c.) 

15.  In  any  event,  however,  the  stepfather  is  not 
bound  to  provide  her  with  medical  treatment  (L.  c.) 

16.  If  the  woman  whose  daughter  her  husband 
obligated  himself  to  support,  was  divorced  and  mar- 
ried again,  and  such  other  husband  likewise  obligated 
himself  to  support  her  daughter,  in  such  event  one 
must  give  support  and  the  other  must  pay  her  for 
such  support  she  was  to  receive  from  him,  and  the 
daughter  can  choose  who  will  pay  and  who  will  give 
support  (Ketuboth  102a). 

17.  If  the  woman  was  also  divorced  by  her  second 
husband,  both  husbands  are  bound  to  support  her 
daughter  for  the  period  undertaken  by  them.  If  each 
one  insists  upon  providing  her  with  food  and  paying 
her  for  the  same,  the  daughter  has  the  right  to  choose 
with  whom  she  would  prefer  to  board. 

18.  If  the  daughter  is  mentally  incapable  of 
choosing,  she  is  to  receive  her  board  by  turns,  one 
week  from  one  stepfather  and  the  other  paying  her 
for  the  same,  the  other  week  from  the  other  step- 
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father  and  the  former  paying  her  cash  for  the  same 
(Ketuboth  102a;  Yur). 

19.  If  the  daughter  is  married  during  the  time 
she  has  to  receive  her  support  from  her  two  step- 
fathers, her  husband  must  support  her,  and  the  two 
stepfathers  must  pay  her  cash  in  lieu  of  board  (L.  c.) 

20.  If  the  man  writes  in  the  contract  to  the  effect 
that  he  obligates  himself  to  support  her  daughter  as 
long  as  she  stays  with  him,  he  is  not  obligated  to  sup- 
port such  daughter  in  the  event  of  her  mother 's  death, 
or  in  the  event  of  her  being  divorced  (L.  c.) 

21.  The  last  stated  rule  of  law  applies  likewise  to 
a  case  where  he  divorces  her  and  subsequently  re- 
marries her  (Tur) . 

22.  If  a  man  of  his  own  volition  obligates  himself 
to  provide  some  one  with  support,  not  being  required 
by  law  to  do  so,  he  is  not  thereby  bound  to  provide 
such  person  with  wearing  apparel,  unless  he  express- 
ly so  stated  in  the  agreement  (Rashba). 

22a.  If  a  man  obligates  himself  to  support  his 
son  and  his  daughter-in-law  for  a  certain  length  of 
time  after  the  marriage,  and  in  the  meantime  the 
son  dies,  there  is  a  difference  of  opinion  as  to 
whether  the  daughter-in-law  is  entitled  to  be  sup- 
ported until  the  time  expires. 

23.  A  obligates  himself  to  support  B  for  a  period 
of  two  years  if  he  married  the  daughter  of  a  certain 
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man  and  the  daughter  dies  during  the  period  en- 
titled to  receive  her  support,  A  is  free  of  his  obliga- 
tion to  the  daughter's  heirs  (Rashba). 

24.  If  a  man  obligates  himself  in  writing  to  give  a 
certain  sum  of  money  for  his  support,  in  a  certain 
time,  if  he  marries  the  daughter  of  a  certain  man,  he 
is  bound  to  do  so  even  in  the  event  the  daughter  dies. 
The  reason  for  this  rule  of  law  is  that  he  has  not 
obligated  himself  to  support  him  for  a  certain  length 
of  time,  but  has  obligated  himself  to  pay  a  definite 
sum  for  his  support,  and  if  the  man  desired  he  could 
have  insisted  upon  him  paying  the  entire  sum  at  one 
and  the  same  time.  If,  however,  the  sum  thus  given 
was  given  for  him  and  his  wife's  support,  the  man 
is  entitled  to  his  share  only  and  does  not  inherit  his 
wife's  share  (Rashba). 

25.  If  a  man  marries  a  woman  and  she  makes  an 
oral  agreement  with  him  that  he  must  give  the  ex- 
pense of  the  marriage  to  her  daughter,  and  after- 
wards he  dies,  the  heirs  must  fulfill  the  obligation, 
even  though  the  mother  collect  her  marriage  con- 
tract and  the  daughter  had  grown  rich  (L,  c.) 
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CHAPTER  CXV. 

When  a  Woman  May  Be  Divorced  Without  Re- 
ceiving the  Sum  Provided  For  Her  In  the 
Contract  of  Marriage,  and  When  a  Woman 
Loses  Her  Rights  Under  the  Con- 
tract of  Marriage. 

1.  A  woman  who  violates  the  Law  of  Moses  or  the 
laws  of  morality  existing  among  Hebrew  women  may 
be  divorced  by  her  husband,  she  forfeiting  the 
amount  of  money  provided  for  her  in  her  contract 
of  marriage  (Ketuboth  72b). 

2.  A  woman  who  causes  her  husband  to  partake  of 
any  food  prohibited  by  law,  or  a  woman  who  causes 
her  husband  to  cohabit  with  her  during  her  monthlv 
unclean  periods,  is  considered  as  a  violator  of  the 
Law  of  Moses  (Tur). 

3.  If  a  woman  makes  a  vow  and  does  not  fulfil  it, 
she  may  be  divorced  without  receiving  her  contract  of 
marriage  (Ketuboth  72b). 

4.  The  foregoing  rule  of  law  applies  also  to  a 
woman  who  violates  an  oath.  If,  however,  in  such 
event  she  produces  evidence  to  the  effect  that  he  like- 
wise is  accustomed  to  violate  oaths,  she  does  not  for- 
feit her  contract  of  marriage  (Rashba). 

5.  If  a  woman  rejects  her  faith  and  thereafter 
accepts  it  again,  she  is  treated  in  law  like  a  woman 
who  violates  the  Law  of  Moses,  and,  therefore,  she 
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does  not  lose  her  right  to  the  contract  of  marriage 
unless  she  received  the  necessary  warning  to  that  ef- 
fect (Rosh). 

6.  What  constitutes  the  law  of  morality  (men- 
tioned in  Sec.  1,  supra)  ?  Whatever  rules  of  morality 
were  accepted  by  a  Hebrew  woman;  such,  for  in- 
stance, as  exposing  a  certain  part  of  the  body  in  pub- 
lic which  in  accordance  to  custom  should  be  covered, 
or  flirting  with  young  men,  or  if  she  cursed  her  hus- 
band 's  parents  in  her  husband's  presence.  If  a 
woman  violates  any  one  of  those  mentioned  above, 
she  may  be  divorced  without  obtaining  her  rights  un- 
der the  contract  of  marriage,  if  there  are  witnesses 
who  testify  to  the  effect  that  her  husband  has  given 
her  warning  and  she  has  disregarded  the  same  (Mai- 
monides). 

7.  In  the  foregoing  event,  the  husband  is  not  com- 
pelled by  law  to  divorce  his  wife,  but  it  is  a  meritor- 
ious act  for  him  to  do  so  (Rosh). 

8.  A  woman  who  threatens  her  husband  that  she 
is  about  to  hire  gangsters  to  kill  him  if  he  would  do 
a  certain  thing  to  her,  or  a  woman  who  is  accustomed 
to  be  in  privacy  with  another,  is  considered  in  law  as 
a  woman  who  violates  one  of  the  Laws  of  Moses 
(Ra'abad). 

9.  All  those  enumerated  above  lose  whatever 
amount  or  right  provided  for  her  in  her  contract  of 
marriage,  whether  such  right  is  given  her  by  law,  or 
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is  given  her  by  the  husband  of  his  own  volition.  Sin- 
is,  however,  entitled  to  get  back  whatever  remains  in- 
tact of  the  property  she  brought  upon  her  marriage, 
whether  such  property  was  guaranteed  by  her  hus- 
band or  not  (Ketuboth  101a). 

10.  If  there  is  no  evidence  to  prove  that  a  wife 
has  committed  an  act  of  adultery,  but  she  herself  ad- 
mits it,  such  admission  does  not  suffice  to  forbid  her 
living  with  her  husband,  because  it  is  probable  that 
she  makes  such  admission  for  the  reason  that  she 
loves  another  man  (Nedarim  90b). 

11.  The  admission  named  in  the  foregoing  rule  of 
law,  however,  suffices  to  cause  her  to  lose  her  rights 
under  her  contract  of  marriage,  and  to  whatever  is 
not  present  of  the  property  she  has  brought  upon  her 
marriage  (Tur). 

12.  If  the  husband  has  confidence  in  his  wife  and 
believes  in  what  she  says,  he  may  divorce  her,  but 
he  is  not  forced  to  do  so.  If,  however,  she  was 
forced  to  commit  such  adulterous  act,  she  does  not 
lose  her  rights  under  the  contract  of  marriage  (Ne- 
darim  91a). 

13.  If  one  witness  testifies  to  the  effect  that  a  cer- 
tain man's  wife  has  committed  an  adulterous  act,  or 
if  a  man  personally  sees  his  wife  committing  such  an 
act,  if  he  considers  the  witness  as  trustworthy,  he  is 
bound  to  divorce  her,  for  he  is  prohibited  from  hav- 
ing sexual  intercourse  with  her,  but  he  must  pay  hei 
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whatever  is  due  her  under  the  contract  of  marriage 
(Kidushin  66a). 

14.  If,  however,  the  woman  herself  admits  that 
she  has  committed  such  adultery,  she  is  not  entitled 
to  the  rights  under  the  contract  of  marriage. 

15.  In  the  event  a  husband  personally  sees  his 
wife  commit  an  adulterous  act,  he  may  impose  upon 
her  an  oath  to  the  effect  that  she  has  not  gone  astray 
on  previous  occasions  while  married  to  him  as  a  con- 
dition that  she  be  entitled  to  collect  whatever  she  is 
entitled  to  under  her  contract  of  marriage.  But  if 
the  committing  of  such  act  is  established  by  the  tes- 
timony of  one  witness,  the  husband  cannot  impose 
such  an  oath  as  a  condition  to  her  collecting  whatever 
she  is  entitled  to  under  her  contract  of  marriage. 

CHAPTER  CXVI. 

Laws  Concerning  the  Marriage  of  Prohibited 

Women. 

1.  If  a  man  marries  a  woman,  by  the  marriage 
of  whom  he  violates  a  prohibitory  command  of  the 
Torah,  if  he  has  done  it  with  consent,  he  is  bound 
to  pay  her  the  entire  amount  provided  for  her  in  the 
contract  of  marriage,  whether  such  provision  is  made 
by  law  or  by  his  own  free  will,  when  he  divorces  her 
(Ketuboth  100b). 

2.  In  the  event  the  man  dies,  she  is  entitled  to 
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support,  but  during  his  lifetime  she  is  entitled  to  no 
support  whatsoever.  Even  in  the  event  she  borrows 
money  for  her  support,  he  is  not  bound  to  pay  the 
same  (Yebamoth  85a). 

3.  If,  however,  the  man  was  not  aware  of  the 
fact  that  the  woman  was  forbidden  to  him,  she  is  not 
entitled  to  the  sum  of  money  provided  for  her  by  law, 
but  she  is  entitled  to  whatever  sum  her  husband  of 
his  own  free  will  has  provided  for  her  in  the  con- 
tract of  marriage.  Neither  is  she  entitled  to  any 
support  after  his  death  (Ketuboth  101b) . 

4.  He  is  not  bound  to  pay  for  the  use  of  the 
fruits  of  her  property  during  the  time  they  were 
married,  and  he  is  not  bound  to  release  her  from 
captivity  (Yebamoth  89a). 

5.  She  is  entitled  to  whatever  property  she 
brought  upon  her  marriage,  whether  such  prop- 
erty was  guaranteed  by  the  husband  or  not.  If  any 
of  the  guaranteed  property  was  either  lost,  stolen  or 
destroyed,  the  husband  is  not  liable  therefor.  If  any 
of  the  unguaranteed  property  was  either  lost,  stolen 
or  destroyed,  the  husband  is  liable  for  the  same 
(Yebamoth  101a). 

6.  If  one  marries  a  woman,  for  the  marriage  of 
whom  he  is  guilty  of  violating  an  affirmative  com- 
mandment of  the  Torah,  even  if  he  was  not  aware  of 
such  violation,  the  rights  of  the  woman  are  anal- 
ogous to  those  of  a  case  where  a  man  marries  a 
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woman  whereby  he  violates  a  prohibitory  command- 
ment and  he  was  aware  of  such  violation  (Maimon- 
ides). 

7.  If  a  man  marries  a  woman,  knowing  that  she 
is  incapable  of  conception,  she  is  considered  in  law 
like  any  ordinary  woman,  and,  therefore,  she  is  enti- 
tled to  everything  provided  for  her  in  the  contract  of 
marriage,  and  the  husband  is  likewise  entitled  to  all 
the  rights  a  husband  is  entitled  to  under  the  law.  If 
he  was  not  aware  that  she  was  a  woman  incapable  of 
conception,  her  rights  are  analogous  to  those  of  a 
woman  for  whose  marriage  a  prohibitory  command- 
ment is  violated  and  where  the  husband  was  not 
aware  of  such  violation  (Ketuboth  101b). 

8.  If  one  marries  a  woman  who  is  forbidden  to 
him  by  rabbinical  enactment,  whether  he  was  aware 
of  such  prohibition  or  not,  the  rights  of  the  woman 
in  such  an  event  are  equivalent  to  those  of  a  woman 
forbidden  by  a  prohibitory  commandment  and  where 
the  husband  is  not  aware  of  such  violation  (Yeba- 
moth  85b). 

9.  In  the  last-named  event,  however,  the  woman's 
rights  as  relates  to  her  own  property,  whether  such 
property  was  guaranteed  by  the  husband  or  not,  are 
not  altered  (Ketuboth  101a). 
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CHAPTER  CXVII. 

Laws  Concerning  a  Woman  Who  Is  Incapable  of 
Bearing  or  Has  Any  Other  Deformities 
of  Body. 

1.  If  a  woman  was  declared  by  expert  opinion 
to  be  unable  to  have  cohabitation  with  her  husband, 
she  is  not  entitled  to  any  of  the  provisions  embodied 
in  her  contract  of  marriage.  If  the  husband  con- 
tends that  she  is  unable  to  cohabit  with  him,  she  is 
not  entitled  to  support  before  she  is  examined  to  that 
effect  (Tur). 

2.  If  one  marries  a  woman  and  thereafter  it  is 
found  that  she  has  one  of  the  deformities  or  defects 
enumerated  in  Chapter  39  (supra),  and  the  husband 
was  not  aware  of  it,  she  is  not  entitled  to  any  of  the 
rights  provided  for  her  in  the  contract  of  marriage 
(Ketuboth  72b). 

3.  If  the  woman's  defects  are  such  as  undoubt- 
edly existed  prior  to  her  marriage,  as  when  she  has 
one  finger  too  many,  or  the  like,  her  father  must  pro- 
duce evidence  to  prove  that  her  husband  knew  of 
such  deformity  and  still  consented  to  marry  her.  If 
he  fails  to  produce  such  evidence,  she  loses  all  rights 
provided  for  her  in  her  contract  of  marriage  (Ketu- 
both 76a). 

4.  If  the  woman's  deformities  are  such  as  are 
likely  to  have  come  into  existence  subsequent  to  her 
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betrothal,  and  the  husband  discovered  them  after 
their  marriage,  the  husband  must  come  forward  with 
evidence  to  prove  that  such  deformities  existed  prior 
to  the  betrothal  and  consequently  his  marriage  is  not 
binding,  having  been  accomplished  through  error.  If 
he  discovered  the  deformities  while  she  was  still  in 
her  father's  house,  the  father  must  produce  evidence 
to  prove  that  such  deformities  have  come  into  exist- 
ence after  the  betrothal  had  taken  place  and  conse- 
quently it  is  his  misfortune  (Ketuboth  75b). 

5.  If  the  husband  produces  evidence  to  the  effect 
that  her  deformities  have  existed  prior  to  the  be- 
trothal, and  the  father  produced  evidence  to  the  ef- 
fect that  the  husband  saw  the  deformities  before  the 
betrothal  and  was  satisfied,  the  husband  is  bound  to 
pay  his  wife  whatever  was  provided  for  her  in  her 
marriage  contract  (L.  c.) 

6.  If  a  man  has  lived  with  his  wife  for  some 
length  of  time  and  thereafter  claims  that  he  has  dis- 
covered in  her  a  deformity  which  he  had  not  noticed 
before,  his  contention  is  of  no  effect,  even  if  that 
deformity  happens  to  be  in  a  place  not  readily  de- 
tected by  the  eye,  such  as  under  the  breasts  or  on  the 
sole  of  the  foot  or  the  like;  because  it  is  presumed 
that  no  man  would  drink  out  of  a  cup  without  first 
thoroughly  examining  it  (L.  c.) 

7.  If  a  man  becomes  aware  that  his  wife  is  an 
epileptic  and  he  wants  to  divorce  her,  but  possesses 
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no  means  wherewith  to  pay  her  the  amount  due  her 
under  the  contract  of  marriage,  she  is  forced  to  ac- 
cept a  divorce  from  him.  He  is  bound  to  give  what- 
ever money  he  has  at  the  time  the  divorce  takes  place, 
and  the  balance  he  will  pay  her  whenever  he  is  able  to 
do  so  (Rosh). 

8.  If  she  refuses  to  accept  the  bill  of  divorce,  he 
has  a  right  to  withhold  from  her  support  and  cloth- 
ing and  to  deny  her  marital  rights  (L.  c.) 

CHAPTER  CXVIII. 
Laws  Concerning  Dowry  Rights  of  a  Woman. 

1.  If  a  man,  at  the  time  of  his  marriage,  gives  his 
wife  a  promissory  note  for  a  certain  sum  of  money  to 
be  collected  from  him  when  she  demands  it;  if  she 
collects  such  money  from  him,  he  must  buy  real 
property  therewith,  and  he  is  entitled  to  make  use  of 
the  fruits  of  such  property  (Rosh) . 

2.  If,  in  the  foregoing  event,  she  contracted  a  debt 
after  her  marriage,  not  for  support,  the  creditor  can- 
not collect  the  note  from  her  husband.  If,  however, 
she  contracted  the  debt  prior  to  her  marriage,  he  may 
collect  the  note  from  the  husband  (L.  c.) 

3.  If  the  note  is  made  to  be  collected  by  her  either 
when  she  is  divorced  or  becomes  a  widow,  her  cred- 
itor cannot  collect  his  debt  from  it,  and  the  note  is 
not  to  be  sold  in  order  to  satisfy  such  debt  (L.  c.) 
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4.  If  the  husband  makes  a  gift  to  his  wife  after 
the  marriage,  the  creditor  can  collect  from  the  gift 
even  in  the  event  she  contracted  the  debt  after  her 
marriage  (L.  c.) 

5.  An  enactment  was  made  in  the  City  of  Tultilo, 
that  if  the  amount  of  the  marriage  contract  of  the 
widow  is  more  than  half  of  the  estate  of  the  deceased, 
she  can  only  receive  half  of  the  estate ;  e.  g.,  the  estate 
is  wTorth  $400  and  the  marriage  contract  and  the 
dowry  amounts  to  $300,  she  receives  only  half  of  the 
estate,  or  $200  (Bosh), 

6.  If  the  husband  is  in  debt  he  must  settle  with 
all  the  claimants,  and  afterward  divide  the  residue  of 
the  estate  with  the  heirs  of  the  wife. 

7.  Even  if  the  wife  died  before  her  husband  with- 
out leaving  issue,  then  her  heirs  are  entitled  to  her 
dowry  and  marriage  contract  (Rosh  Ramo  8) . 

8.  If  the  widow  was  silent  of  the  dividing  with 
the  heirs  of  the  husband,  according  to  the  enactment, 
she  will  not  lose  the  support  of  the  past  time. 

9.  If  a  woman  and  her  son  died  and  it  is  uncer- 
tain who  died  first,  and  the  husband  contends  that 
his  wife  died  first,  and  thereafter  the  son  died, 
and  consequently  he  is  entitled  to  inherit  all  prop- 
erty, because  he  is  the  legal  heir  of  the  son,  and 
her  relatives  contend  that  her  son  died  first,  and 
thereafter  she  died,  and  they  are  entitled  to  half  of 
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the  estate  according  to  the  enactment,  the  heirs  of 
the  woman  have  to  produce  evidence  to  substantiate 
their  contention,  because  the  estate  is  in  the  posses- 
sion of  the  husband,  and  nine  points  of  the  law  is  in 
his  favor. 

10.  If  one  marries  a  woman  who  is  no  longer 
capable  of  bearing  children,  and  he  takes  an  oath  to 
the  effect  that  he  shall  not  marry  another  woman 
without  her  consent,  he  cannot  be  free  from  such  oath 
without  her  consent  (L.  c.) 

11.  If  a  man  takes  an  oath  to  the  effect  that  he 
shall  give  away  one-half  of  his  earnings  to  a  certain 
man,  and  by  doing  so  he  is  unable  to  support  his  wife, 
he  must  nevertheless  fulfil  his  oath  (L.  c.) 

12.  If  a  widow  has  taken  away  her  husband's  en- 
tire estate  in  payment  of  her  contract  of  marriage, 
she  is  not  bound  by  law  to  provide  her  husband  with 
a  burial  (L.  c.) 

13.  Even  if  the  estate  suffices  only  to  provide  the 
man  with  burial  expenditures,  she  is  entitled  to  take 
it  in  payment  of  her  contract  of  marriage,  and  he 
will  be  buried  out  of  the  charity  treasury  (L.  c.) 
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LAW  QUESTIONS. 

1.  The  first-born  is  not  entitled  to  a  double  share 
if  the  father  left  a  debt  (see  Chapter  278). 

If  the  father  left  an  estate  amounting  to  $315 — 
$210  in  cash  and  $105  in  debts — and  there  are  two 
brothers,  the  first  born  and  an  ordinary  brother,  and 
a  note  of  $60  must  be  paid  from  the  estate,  the  first- 
born claims  that  the  $60  shall  be  deducted  from  $105 
debt;  the  balance  shall  be  $45  divided  between  the 
two  brothers,  making  $22%  apiece;  and  from  the 
$210  he  is  entitled  to  $140;  total,  $162%  and  $92i/2 
for  the  other  brother.  And  the  ordinary  brother 
claims  that  the  debt  shall  be  deducted  from  the  cash 
$210,  leaving  a  balance  of  $150;  $100  for  the  first- 
born, $50  for  him  and  $105  to  be  divided  between  him 
and  the  first-born;  making  152%  for  the  first-born 
and  $1021/2  for  himself. 

The  decision  is  1/3  must  be  deducted  from  the 
debt  and  2/3  from  the  cash ;  that  is,  $20  must  be  taken 
from  debt  and  $40  from  the  cash  of  the  note ;  the  bal- 
ance $85  shall  be  divided  between  the  two  brothers, 
giving  $42%  to  each  one.  The  balance  from  the 
cash  shall  give  to  the  first-born  $113  2/6,  and  to  the 
ordinary  brother  $99  1/6 — total  to  the  first-born  is 
$155  5/6  (Peschi  Tsuvo,  Chapter  278,  8). 

2.  "A"  owed  a  verbal  loan;  afterwards 
"A"  makes  a  gift  legally  consisting  of  his  entire  for- 
tune, to  "C,"  which  it  is  understood  was  solely 
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done  to  free  "A"  from  his  obligation  to  "B."  Now, 
then,  is  "B"  entitled  to  collect  from  "C"  or  not? 

Decision :  By  the  above  facts  it  is  understood  that 
"A  V  idea  in  doing  this  is  to  defraud  "B,"  because 
he  would  not  leave  himself  nor  his  family  suffer 
from  hunger  by  giving  his  entire  fortune  to  "C"; 
therefore,  "B"  can  collect  from  the  fund  of  this  gift 
the  debt.  However,  if  there  was  any  profit  accruing 
from  the  time  of  the  gift  received,  this  profit  belongs 
to  "C"  (see  Jewish  Code,  Chapter  97). 

3.  "A"  owed  "B"  a  loan,  made  in  a  promissory 
note  form,  which  consisted  of  all  property  that  he 
bought,  or  what  he  may  buy  should  be  liable  and 
surety  for  the  loan;  afterwards  "A"  transfers  le- 
gally his  entire  business  and  fortune  to  "C,"  his  rel- 
ative, and  we  find  "  A"  and  his  family  living  in  grand 
me.  "AV  wife  attends  the  business  same  as  be- 
him.  "AV  wife  attends  the  business  same  as  be- 
fore; when  asked,  she  says  she's  employed  by  "C." 

Decision :  By  the  above  facts  it  is  understood  that 
"A V  idea  in  making  this  transfer  is  invalid  and 
null,  and  "B"  is  entitled  to  collect  all  his  debts  from 
this  fortune  (L.  c.) 

4.  "A"  transfers  all  his  fortune  and  business  to 
"B"  as  a  gift;  afterwards  he  borrows  money  with  a 
promissory  note  from  "C"  for  a  limited  time;  when 
note  becomes  due  "  A  "  fails  to  pay.  Court  gives  "  C  " 
judgment  to  collect  from  "A"  entire  fortune;  when 
the  sheriff  tries  to  collect,  "B"  shows  all  documents 
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that  he  is  sole  owner  and  not  "A";  we  then  find  "A" 
attending  business  as  heretofore,  and  his  answer 
when  questioned  is  he  works  for  UB." 

Decision:  "0"  can  collect  from  this  entire  for- 
tune, even  though  the  gift  is  prior  to  the  debt,  be- 
cause such  gift  was  made  in  contemplation  of  de- 
frauding creditors  (L.  c.) 

5.  If  a  man  bought  a  field  and  makes  a  condition 
that  his  wife  shall  not  have  the  right  to  collect  the 
amount  mentioned  in  the  marriage  contract,  such 
condition  is  invalid  (L.  c). 

This  same  rule  applies  to  a  man  who  buys  a  field 
in  another 's  name,  with  the  intent  that  his  wife  shall 
not  collect  the  amount  mentioned  in  the  marriage 
contract  from  them.   This  is  not  legal. 

6.  Should  a  widow  own  an  estate  and  decide  to 
marry,  she  then  transfers  all  her  fortune  to  her 
daughter  or  to  a  stranger ;  after  this  she  marries  and 
her  husband  dies  or  divorces  her,  then  she  can  re- 
cover her  fortune  from  her  daughter  or  stranger.  It 
is  understood  that  this  transfer  was  made  that  the 
husband  shall  not  have  the  right  to  the  estate. 

Kesuboth  79 ;  Jewish  Code,  Chapter  71,  Part  4. 

7.  "A"  places  work  of  any  kind  with  "B"  at 
"B's"  shop;  afterwards  the  place  where  the  work 
was  kept  takes  fire;  and  it's  a  custom  of  the  locality 
to  insure  every  shop  and  household. 

Decision:  "B,"  whether  insured  or  not,  is  re- 
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sponsible  to  pay  full  amount  for  "A's"  loss,  except 
if  he  notified  "B"  that  he  is  not  insured. 

See  Jewish  Code,  Chapter  303,  Sec.  11,  B.  M.  93. 

8.  "A"  hires  "B"  as  teacher  for  his  son;  in  the 
meantime  "B"  takes  sick  for  a  certain  length  of 
time.  Is  "A"  entitled  to  deduct  from  the  compensa- 
tion of  "B"  or  not'? 

Decision:  "A"  is  entitled  to  deduct;  if,  how- 
ever, "B"  receives  his  compensation  in  advance, 
some  opinion  hold  that  "B"  is  not  bound  to  return 
(see  Jewish  Code,  Chapter  333,  Maimonides). 

9.  "A"  hires  "B"  to  teach  his  son;  in  the  mean- 
time his  son  takes  sick  or  dies;  can  "A"  deduct  the 
compensation  agreed  upon  for  the  time  or  not  % 

Decision :  If  the  illness  is  not  chronic,  "  A "  is  en- 
titled to  deduct  the  compensation  of  "B"  (see  Jewish 
fode,  Chapter  334,  Sec.  9). 

10.  If  a  man  put  some  fruit  or  vessels  on  a  side- 
walk and  another  man  is  walking  and  accidentally 
broke  it ;  is  he  liable  to  pay  for  them  or  not  % 

Decision  is  that  he  is  not  liable  to  pay  and  if  the 
worker  hurt  himself,  the  owner  of  the  vessels  is  lia- 
ble to  pay  damages  (B.  K.,  27a). 

11.  "A"  bought  a  second  mortgage  installment 
from  "B"  and  he  endorsed  the  mortgage;  the  bor- 
rower comes  to  "A"  to  ask  for  an  extension  of  time 
afterward  and  "A"  permitted  the  extension  without 
the  consent  of  "B";  and  afterward  the  borrower 
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failed  to  pay  the  interest  of  the  first  mortgage  and 
the  tax,  and  the  owner  of  the  first  mortgage  takes 
the  property  through  foreclosure  proceedings;  is 
"B,"  the  endorser,  liable  to  pay  for  it  or  not? 

There  are  two  opinions :  If  the  endorser  is  liable 
or  not,  and  if  it  is  doubtful  in  the  law,  nine  points  of 
the  law  favor  the  possessor.  Therefore,  "B"  is  not 
liable  (Jewish  Code,  132). 

12.  If  a  man  married  a  woman  and  she  said  to 
him  that  she  is  a  widow ;  afterward  it  is  found  that 
she  was  divorced  from  the  first  husband  and  this  hus- 
band is  a  cohen,  descended  from  the  high  priest 
Aaron,  who  according  to  the  law  he  is  not  permitted 
to  marry  such  a  woman ;  is  she  entitled  to  the  money 
mentioned  in  the  contract  of  marriage  or  not  ? 

Decision :  She  is  not  entitled  to  the  money,  or  to 
support,  either  when  he  is  living  or  after  he  is  deacL 
and  he  is  not  bound  to  release  her  from  captivity ;  and 
if  she  dies,  he  does  not  inherit  her  estate,  and  is  not 
entitled  to  burial  (Aven  Hoezer,  116). 

13.  If  a  team  is  on  the  road  and  damaged  by  a 
team  behind,  which  runs  into  it  is  the  driver  of  the 
second  team  liable  or  not  ? 

Decision:  He  is  liable  (B.  K.,  31b). 

14.  If  a  man  takes  a  prolonged  journey  from  his 
home  and  absents  himself  for  over  12  months,  and 
after  such  period  his  wife  gives  birth  to  a  child,  the 
child  is  illegitimate. 
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15.  However,  if  the  husband's  stay  was  for  less 
than  12  months  and  the  wife  has  a  good  reputation, 
then  there  are  two  authorities ;  it  being  held  that  the 
child  is  legitimate  or  illegitimate ;  therefore,  the  child 
is  of  doubtful  legitimacy  (Yavomas  80). 

(Note: — This  child  is  forbidden  to  marry  an 
Israelite  or  a  bastard  and  can  only  marry  one  of  his 
own  kind. 

16.  If  a  woman  starts  pregnancy,  e.  g.,  at  the  end 
of  May,  and  gives  birth  to  a  child  on  the  2nd  of  No- 
vember, then  the  woman  cannot  be  suspected  of  mis- 
representation, and  the  child  is  legitimate  because  it 
was  born  in  the  seventh  month  (Jewish  Code,  Chap- 
ter 4). 

17.  If  a  woman  starts  pregnancy  in  May  and 
gives  birth  in  September  to  a  still-born  child,  and  be- 
fore the  child  leaves  the  mother's  womb  the  child's 
cries  are  heard,  the  woman  cannot  be  suspected  of 
misrepresentation,  because  it  is  possible  for  the  child 
to  be  able  to  cry  at  this  time  (L.  c.) 

18.  If  a  child  born  of  prohibited  cohabitation, 
the  penalty  for  the  culprit  is  either  death  or  coros 
(life  cut  short  at  age  of  50).  The  child  born  of  such 
cohabitation  is  a  bastard,  and  is  forbidden  to  inter- 
marry with  an  Israelite  for  all  generations  (Yavo- 
mas 49). 

19.  If  a  man  goes  on  a  sea  voyage  for  a  long 
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time,  and  the  wife  thinks  him  dead,  and  therefore 
marries  and  then  gives  birth  to  a  child  as  a  result 
of  the  marriage;  and  if  afterward  the  husband  re- 
turns, the  child  from  the  second  husband  is  a  bas- 
tard, and  she  must  be  divorced  from  the  second  hus- 
band. 

20.  If  she  cohabits  with  the  first  husband  again 
before  she  receives  her  divorce  from  the  second,  and 
gives  birth  to  a  child  from  the  first  husband,  this 
child  is  illegitimate ;  according  to  Rabbinical  enact- 
ment this  child  is  forbidden  to  marry  an  Israelite  or 
a  bastard  and  can  only  marry  one  of  his  own  kind 
(L.  c,  117). 

21.  If  two  brothers  dwell  together  and  one  dies 
and  leaves  no  issue,  then  the  widow  is  not  permitted 
to  re-marry  until  she  becomes  (Chlizo)  barefooted 
(see  Jewish  Code,  Chapter  169). 

22.  If  the  woman  re-married  without  paying  at- 
tention to  this  barefoot  ceremony,  and  gives  birth  to 
a  child,  the  child  is  considered  a  doubtful  bastard  and 
she  must  be  divorced  from  the  second  husband. 

23.  If  a  man  leases  his  wife's  property  for  a 
term  certain,  and  thereafter  before  the  expiration 
of  the  term  he  divorces  her,  the  lease  is  valid  (Ketu- 
both  80). 

24.  A  servant  of  a  house  or  a  sexton  of  a  church 
from  which  property  is  stolen  or  lost  is  responsible 
for  the  loss  (Pischi  Tsuvo  303-1). 
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25.  If  one  becomes  surety  for  a  man  on  his  con- 
tract of  marriage  either  for  the  principal  sum  or  for 
an  additional  sum  promised  by  the  man  as  good  will, 
he  is  not  liable,  even  though  there  was  a  form  of 
agreement.  Because  hedid  this  only  for  a  command 
(Kinion)  (Baba  Bathra  174). 

26.  If,  however,  one  becomes  surety  for  his 
daughter-in-law  for  his  contract  of  marriage,  he  is 
liable,  if  there  was  a  form  of  agreement  (Jewish  Code 
130). 

27.  It  is  disputed  whether  the  same  law  applies 
to  the  case  where  one  becomes  surety  for  dowry. 

28.  If  a  man  is  condemned  to  die  or  committed  to 
prison  for  life,  he  is  forced  to  divorce  the  wife  and 
to  return  to  her  the  amount  of  the  marriage  contract. 

29.  If,  however,  it  is  for  a  certain  length  of  time, 
and  if  sufficient  support  is  left,  he  cannot  be  forced 
to  divorce  her;  if  there  is  insufficient  support  and 
she  had  not  taken  any  part  in  the  crime,  then  he  can 
be  forced  to  divorce  her  and  return  the  money  of  the 
marriage  contract  (Ketuboth  77 ;  see  Jewish  Code, 
Chap.  177). 
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INTRODUCTION  TO  THE  LAW  OF  DIVORCE. 

All  the  commandments  of  the  Holy  Torah  were 
given  for  the  welfare  of  society,  that  people  in  their 
social  life  may  live  happily  with  one  another  and  in 
perfect  security.  The  Talmud,  therefore,  interprets 
the  verse  in  Leviticus  18 : ' i  That  a  man  may  perform 
them  and  live  with  them, ' '  that  a  man  may  with  such 
laws  promote  his  welfare  through  life,  but  not  that 
the  observer  of  them  should  forfeit  his  life  on  ac- 
count of  them. 

Therefore,  when  the  life  of  any  person  is  at  stake, 
it  is  permissible  to  violate  wilfully  any  law,  no  mat- 
ter how  severe,  in  order  to  save  the  life  of  such  in- 
dividual. Nay,  the  Talmud  lays  it  down  as  a  rule  of 
law  that  even  the  Holy  Sabbath  may  be  profaned  in 
order  to  save  the  life  of  even  one  person  (Sabbath 
107;  Yumo  85). 

And  for  the  same  reason,  our  Torah  has  com- 
manded us  that  if  lawfully  married  husband  and  wife 
cannot,  for  one  reason  or  another,  live  happily  to- 
gether as  husband  and  wife,  that  under  such  circum- 
stances a  man  may  divorce  his  wife.  As  was  rightly 
expressed  by  the  great  philosopher,  "It  is  better 
that  four  persons  shall  laugh  than  two  persons 
should  cry."  It  was,  therefore,  laid  down  in  the 
Torah : 

Deuteronomy  xxiv,  1:  6  6  When  a  man  hath  taken 
a  wife,  and  married  her,  and  it  come  to  pass  that  if 
she  find  no  favor  in  his  eyes,  because  he  hath  found 
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some  scandalous  thing  in  her,  he  may  write  her  a  bill 
of  divorcement,  and  give  it  in  her  hand,  and  send 
her  away  out  of  his  house.' ' 

According  to  the  law  as  laid  down  in  the  Talmud 
(Yebamoth  112b),  a  man  is  permitted  to  divorce  his 
wife  without  securing  her  consent  thereto.  It  is  for 
this  reason  that  the  Talmud  (Gittin  90)  has  said: 
"He  who  divorces  his  first  wife,  for  him  even  the 
very  altar  sheds  tears  of  grief. ' 9 

However,  now  the  view  of  Rabenu  Gershom  pre- 
vails that  a  man  is  not  permitted  to  divorce  his  wife 
without  first  securing  her  consent  thereto,  unless 
where  the  woman  has  violated  the  Laws  of  Moses,  or 
when  she  has  not  given  birth  to  children  after  the  ex- 
piration of  ten  years  from  the  day  of  their  marriage. 
In  the  latter  event,  the  husband  may  either  divorce 
his  wife  by  force,  or  he  is  permitted  to  marry  another 
woman.  Therefore,  it  is  now  no  violation  either  of 
law  or  morality  to  divorce  a  wife  if  her  consent  is 
secured  thereto  (Ran). 

It  is  deplorable  that  many  uneducated  people 
nowadays,  upon  securing  a  legal  divorce  either  from 
the  husband  or  the  wife,  marry  another  without  first 
obtaining  a  religious  divorce  from  a  rabbi  or  some 
one  competent  to  judge.  The  children  of  the  second 
marriage  are,  according  to  the  Hebrew  law,  illegiti- 
mate. 

A  marriage  contract,  when  entered  into  by  the 
parties,  is  made  in  accordance  with  the  Laws  of 
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Moses  and  Israel.  The  groom  expressly  says  to  his 
wife-to-be:  ' 6 Thou  are  betrothed  to  me  in  accord- 
ance with  the  Laws  of  Moses  and  Israel."  Conse- 
quently the  dissolution  of  such  marriage  cannot  be- 
come effective  unless  the  contract  is  dissolved  in  ac- 
cordance with  the  Laws  of  Moses  and  Israel.  A  con- 
tract may  be  rescinded  only  by  the  same  parties  and 
under  the  same  conditions  it  has  been  made. 

If  a  man  marries  a  woman  who  represents  her- 
self as  having  been  divorced,  and  later  he  learns  that 
she  procured  only  a  civil  divorce,  so  that  according 
to  our  laws  their  children  are  illegitimate  and  he  is 
prohibited  from  continuing  to  live  with  her,  what  are 
his  rights  even  in  the  civil  courts?  She  has  pro- 
cured the  marriage  by  false  representations  as  a  very 
material  fact  and  the  husband  could  sue  to  have  the 
marriage  annulled  upon  that  ground.  Under  the 
Jewish  laws  no  divorce  between  them  is  necessary, 
for  there  never  was  a  valid  marriage. 

No  government  or  any  legislative  or  judicial  body 
can  or  may  dictate  that  a  marriage  originally  ef- 
fected through  the  Laws  of  Moses  and  Israel  should 
be  dissolved  by  a  different  law.  J ews  are  bound  to 
recognize  the  law  of  the  country  they  live  in  (Baba 
Kamma  117). 

It  is,  by  the  law  of  reciprocity  and  mutuality,  the 
duty  of  any  government  to  recognize  as  a  legal  and 
binding  divorce  when  given  by  a  competent  rabbi 
in  accordance  with  the  laws  of  Jewish  jurisprudence. 
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CHAPTER  CXX. 

1.  The  bill  of  divorce  must  be  written  either  by 
the  husband  in  person  or  by  his  duly  appointed  agent 
(Kidushin  41). 

2.  In  the  event  an  agent  writes  the  bill  of  divorce, 
the  parchment  or  paper  on  which  the  bill  of  divorce 
is  written  and  all  the  writing  materials  incidental 
thereto  must  be  provided  by  the  husband  (Roch). 

3.  It  is,  therefore,  customary  that  when  the  hus- 
band is  present  the  scribe  gives  all  the  writing  ma- 
terials to  the  husband  in  the  nature  of  a  gift,  before 
writing  the  bill  of  divorce  (Bal  Hoetur). 

4.  The  husband  must  pay  the  scribe's  fees.  If 
the  woman  pays  for  the  writing  of  the  divorce,  she 
must  first  give  such  money  as  a  gift  to  her  husband 
and  he  then  pays  it  to  the  scribe,  in  order  that  the 
fees  paid  may  be  legally  his  (Baba  Bathra  167). 

CHAPTER  CXXI. 

1.  It  is  necessary  that  the  husband  must  be  of 
sound  mind  from  the  time  the  writing  of  the  bill  of 
divorce  is  commenced  to  the  time  it  is  delivered  by 
him  to  the  wife  (Gittin  67). 

2.  If  the  husband  has  been  overcome  by  a  spell 
of  insanity  at  the  time  he  ordered  the  bill  of  divorce 
to  be  written,  no  bill  shall  be  written  for  him  even 
after  he  has  recovered  from  such  a  spell  (L.  c.) 
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3.  A  man  in  a  state  of  intoxication  equivalent  to 
that  of  Lot  (Gen.  19)  cannot  order  that  a  bill  of 
divorce  be  written  for  him  (L.  c.) 

4.  A  person  on  his  death  bed  may  divorce  his 
wife  if  he  is  conscious  and  is  able  to  speak.  If  he  is 
unconscious  and  unable  to  speak,  he  cannot  divorce 
his  wife  (Kidushin  71). 

CHAPTER  CXXII. 

1.  If  a  man  authorizes  a  scribe  and  witnesses  to 
write  and  to  attest  a  bill  of  divorce  and  deliver  it  to 
his  wife,  and  after  having  done  so,  it  was  discovered 
that  the  bill  was  illegally  drawn,  they  may,  with  the 
same  authority  given  to  them  by  the  husband,  write 
and  deliver  another  bill  of  divorce,  and  it  is  not  nec- 
essary for  them  to  receive  a  new  authorization  (Git- 
tin  63b). 

CHAPTER  CXXIII. 

1.  All  Israelites  are  competent  to  write  a  bill  of 
divorce,  but  not  a  heathen,  deaf  and  dumb,  the  in- 
sane and  a  minor.  Even  the  woman  herself  is  per- 
mitted to  write  the  divorce  with  the  permission  of 
the  husband.  In  such  event,  however,  she  must  first 
convey  the  bill  to  her  husband  and  thereafter  the 
husband  delivers  the  same  to  her  (Gittin  23). 

2.  An  Israelite  who  has  become  a  convert,  or  has 
violated  the  Sabbath  openly  and  in  public  is  incom- 
petent to  write  a  bill  of  divorce  (Chulin  5). 
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CHAPTER  CXXIV. 

1.  It  is  necessary  that  the  bill  of  divorce  must  be 
written  on  something  which  is  detached.  If  it  is 
written  on  something  which  is  attached  to  some  other 
object  and  then  was  cut  loose  and  delivered  to  the 
woman,  it  is  invalid  (Gittin  22). 

CHAPTER  CXXV. 

1.  A  bill  of  divorce  must  be  written  with  some 
fluid  which  is  durable.  If  the  bill  of  divorce  is  writ- 
ten with  some  undurable  liquid,  such  as  fruit  juice, 
or  the  like,  it  is  not  valid. 

2.  There  must  be  no  erasures  in  the  bill  of  di- 
vorce, nor  should  it  be  written  on  erased  places  (Git- 
tin 17). 

CHAPTER  CXXVI. 

1.  A  bill  of  divorce  may  be  written  in  any  kind 
of  writing  and  in  any  language,  provided  that  the 
entire  bill  is  written  in  one  and  the  same  language, 
and  contains  not  less  than  twelve  lines  (Gittin  87, 19) . 

CHAPTER  CXXVII. 

1.  The  bill  of  divorce  must  be  dated.  If  it  bears 
no  date,  it  is  invalid,  and  the  woman  receiving  it  is 
not  permitted  to  re-marry.  If,  however,  the  woman 
does  re-marry  after  receiving  a  bill  which  is  not 
dated,  she  is  not  bound  to  be  divorced  from  such 
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marriage,  even  if  she  has  had  no  issue  by  the  same 
(Gittin  87). 

2.  The  bill  of  divorce  must  be  written  and  at- 
tested to  by  the  witnesses  on  one  and  the  same  day. 
If  it  is  written  during  the  day  time  and  attested  to 
by  witnesses  the  following  night,  it  is  invalid,  be- 
cause the  night  belongs  to  the  following  dav  (Gittin 
17). 

CHAPTER  CXXVIII. 

1.  It  is  necessary  that  the  name  of  the  town 
where  the  bill  is  written  be  mentioned  in  the  bill  of 
divorce.  It  is  likewise  necessary  to  mention  the  name 
of  the  place  where  the  husband  and  wife  are  found 
at  the  time  the  bill  of  divorce  is  written  (Gittin  79). 

CHAPTER  CXXIX. 

1.  The  name  of  the  man  and  the  woman  must  be 
mentioned  in  the  bill  of  divorce.  If  a  man  has  two 
names,  the  name  by  which  he  is  generally  known 
should  be  written  in  the  bill,  and  it  must  be  stated 
thus :  Such  and  such  a  man  known  by  such  and  such 
a  name,  and  any  other  name  by  which  he  may  be 
known,  is  divorcing  a  woman  known  by  such  and 
such  a  name  or  by  any  other  name  by  which  she  may 
be  known  (Gittin  34). 
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CHAPTER  CXXX. 

1.  Two  competent  witnesses  must  sign  their 
names  to  the  bill  of  divorce  below  the  last  line  there- 
of. There  should  be  left  no  space  vacant  between 
the  body  of  the  bill  and  the  signatures  of  witnesses, 
wide  enough  for  two  lines  to  be  written  in  (Gittin 
87). 

2.  Before  the  witnesses  attach  their  signatures  to 
the  bill  the  ink  must  be  perfectly  dry. 

CHAPTER  CXXXI. 

1.  The  bill  of  divorce  must  be  exclusively  written 
for  the  man  and  the  woman  who  seek  the  divorce. 
If  a  scribe  writes  a  bill  of  divorce  for  practicing  pur- 
poses, and  thereafter  the  name  of  one  seeking  a  di- 
vorce corresponds  to  the  name  mentioned  in  such 
bill,  it  is  invalid  for  the  purpose  sought,  because  it 
was  not  exclusively  written  for  the  parties  (Gittin 
24). 

CHAPTER  CXXXII. 

1.  The  bill  of  divorce  must  be  written  for  the 
woman  when  she  is  subject  to  being  divorced;  i.  e., 
after  marriage ;  if  a  man  writes  a  bill  of  divorce  for 
his  intended  wife  before  marriage,  he  cannot  divorce 
her  therewith  after  marriage  (Yawometh  52). 


\ 


518  THE  JEWISH  CODE  OF  JURISPRUDENCE 

CHAPTER  CXXXIII. 

1.  The  bill  of  divorce  must  be  delivered  by  the 
husband  to  the  woman  in  the  presence  of  two  com- 
petent witnesses  (Gittin  86). 

CHAPTER  CXXXlV. 

1.  In  order  that  a  bill  of  divorce  may  be  valid,  it 
is  necessary  that  the  husband  annul  all  previous  noti- 
fication. For,  if  a  man  gives  notice  to  two  witnesses, 
saying:  "Know  you  that  the  bill  of  divorce  I  am 
about  to  deliver  to  my  wife  is  given  under  duress, 
and,  therefore,  I  say  that  to  you  in  order  that  it  shall 
be  considered  null  and  void, ' '  the  bill  of  divorce  is  as 
a  result  invalid  (Eruchin  21). 

CHAPTER  CXXXV. 

1.  The  witnesses,  in  whose  presence  the  bill  of 
divorce  is  delivered,  must  read  it  before  delivery.  It 
is  likewise  preferable  that  they  read  it  after  de- 
livery. If,  however,  they  read  it  only  after  delivery 
to  her,  the  divorce  is  valid  (Gittin  19). 

CHAPTER  CXXXVI. 

1.  The  husband,  upon  delivering  the  bill  of  di- 
vorce to  his  wife,  must  say  to  her  in  the  following 
words :  "Behold,  here  is  your  bill  of  divorce ;  accept 
your  bill  of  divorce;  and  behold,  you  are  divorced 
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from  me;  and  behold,  you  are  permitted  to  marry 
any  man  from  now  on"  (Gittin  78). 

CHAPTER  CXXXVIL 

1.  It  is  necessary  that  the  release  thus  given  by 
the  husband  must  be  absolute  and  not  conditional. 
If  the  husband  says:  "You  are  hereby  permitted 
to  marry  any  man  except  such  and  such  a  person," 
the  divorce  is  invalid.  If  he  does  impose  such  con- 
dition upon  delivering  the  divorce,  he  must  take  the 
bill  back  from  her,  and  then  give  it  again  to  her, 
saying:  "Behold,  you  are  permitted  to  marry  any- 
body you  please"  (Gittin  82), 

CHAPTER  CXXXVIIL 

1.  The  bill  of  divorce  must  be  delivered  from  the 
hand  of  the  husband  into  the  hand  of  the  woman. 
If  he  says  to  her:  "Take  your  bill  of  divorce  from 
upon  the  ground,"  it  is  invalid  (Gittin  78). 

CHAPTER  CXXXIX. 

1.  If  the  husband  throws  the  bill  of  divorce  into 
the  court  belonging  to  his  wife,  the  divorce  is  valid, 
and  is  immaterial  whether  she  has  title  to  such  court, 
or  whether  it  was  loaned  or  hired  by  her  (Gittin  77). 

2.  The  foregoing  rule  of  law,  however,  applies 
only  to  a  case  where  the  woman  is  standing  in  the 
court  at  that  time,  and  the  court  is  absolutelv  under 
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her  care  and  control.  If  the  woman  is  not  standing 
there,  although  the  court  is  in  her  absolute  care  and 
control,  the  delivery  is  invalid,  and  she  is  not  di- 
vorced (L.  c.) 

CHAPTER  CXL. 

1.  The  husband  may  appoint  an  agent  for  the 
purpose  of  delivering  a  bill  of  divorce  to  his  wife. 
The  divorce  takes  effect  in  such  a  case  only  when  the 
bill  is  actually  delivered  by  the  agent  unto  the 
woman.  Therefore,  the  husband  may  retract  before 
the  bill  was  actually  delivered  to  her  (Gittin  62). 

2.  A  woman  may  appoint  an  agent  to  accept  a 
bill  of  divorce  from  her  husband.  In  such  event,  the 
divorce  becomes  effective  as  soon  as  the  bill  is  de- 
livered to  the  agent.  The  agent  is  subrogated  to  the 
rights  of  the  woman  in  every  respect.  If,  therefore, 
the  bill  of  divorce  is  thrown  into  his  court  or  into  his 
four  cubits,  it  is  valid.  Upon  delivering  the  bill  to 
the  woman's  agent,  the  husband  must  say  to  him: 
"Accept  this  bill  of  divorce  for  my  wife"  (L.  c.  63). 

CHAPTER  CXLI. 

1.  A  woman  may  appoint  an  agent  for  the  pur- 
pose of  accepting  for  her  the  divorce  from  the  hand 
of  the  agent  appointed  by  her  husband,  but  she  can- 
not appoint  her  husband's  agent  to  become  her's  for 
the  purpose  of  accepting  the  bill  (Gittin  63). 
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2.  In  the  event  the  husband  appoints  an  agent, 
he  must  give  him  a  power  of  attorney  in  writing,  and 
it  must  be  written  thus:  " Before  us,  the  under- 
signed witnesses,  so  and  so  has  delivered  a  bill  of 
divorce  into  the  hand  of  so  and  so  to  deliver  it  to  his 
wife  so  and  so ;  he  shall  deliver  it  to  her  wherever  he 
may  find  her ;  he  may  deliver  it  to  her  in  person,  or 
to  her  agent,  or  to  her  agent's  agent ;  that  your  hand 
shall  be  like  my  hand,  your  mouth  shall  be  like  my 
mouth,  your  speech  like  my  speech,  your  act  like  my 
act;  and  I  give  you  permission  to  appoint  another 
agent,  not  in  person,  but  through  mail"  (Beth 
Joseph) . 

CHAPTER  CXLIIL 

1.  It  is  permissible  to  divorce  upon  a  certain 
condition.  If  the  condition  is  complied  with,  the  di- 
vorce is  valid ;  if  it  is  not  complied  with,  it  is  invalid 
(Gittin  74). 

2.  A  condition  shall  not  be  embodied  in  a  bill  of 
divorce.  The  bill  must  be  written  in  the  ordinary 
prescribed  form,  and  if  he  wishes  to  impose  any  con- 
dition, he  may  do  so  in  the  presence  of  the  witnesses 
when  he  delivers  the  bill  to  his  wife  (See  Chap.  38). 

CHAPTER  CLIV. 
A  Man  or  a  Woman  May  Be  Compelled  to  Divorce. 
1.  These  men  shall  be  compelled  to  divorce  their 
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wives  and  to  pay  them  the  amount  of  the  marriage 
contract  (Ketuboth  71)  : 

2.  If  bad  odors  come  from  his  mouth,  or  nose,  the 
woman  can  compel  the  husband  to  divorce  her  and 
to  give  her  the  amount  mentioned  in  the  marriage 
contract  (L.  c.) 

3.  But,  if  she  knew  of  his  sickness  previous  to 
her  marriage  with  him,  she  cannot  claim  a  divorce 
(L.  c.) 

4.  If  she  wants  to,  she  can  live  with  him  (L.  c.) 

5.  If  the  husband  suffers  from  leprosy  of  the  body, 
he  is  compelled  to  divorce  her  and  to  return  to  her 
the  amount  mentioned  in  the  marriage  contract.  Even 
if  she  is  willing  to  live  with  him,  it  is  not  permitted, 
on  account  of  her  health  (L.  c.) 

6.  It  is  disputed  whether  or  not  a  convert  shall 
be  forced  to  divorce  his  wife,  provided  he  does  not 
force  her  to  violate  the  law  of  Moses  or  the  laws  of 
morality. 

7.  If  a  man  is  discovered,  or  if  he  admits,  visiting 
adulterous  women,  he  is  compelled  to  divorce  his 
wife  and  to  return  to  her  the  amount  mentioned  in 
the  marriage  contract  (Ramo). 

8.  If  a  man  refuses  or  cannot  support  his  wife, 
because  he  is  poor,  he  may  be  compelled  to  divorce 
her,  and  the  money  mentioned  in  the  marriage  con- 


THE  LAW  OF  DIVORCE 


523 


tract  may  remain  a  debt  which  he  must  pay  when 
able. 

9.  If  he  refuses  to  cohabit  with  his  wife,  he  may 
be  compelled  to  grant  her  a  divorce  and  to  return  to 
her  the  amount  of  the  marriage  contract. 

10.  If  a  man  is  often  in  bad  temper  and  drives 
his  wife  from  his  house,  he  is  compelled  to  divorce 
her,  because  in  this  manner  he  deprives  her  of  sup- 
port and  cohabitation,  and  he  must  return  to  her  the 
amount  of  the  marriage  contract. 

11.  If  a  man  often  smites  his  wife,  it  is  the  duty 
of  the  Court  to  warn  him — they  may  excommunicate 
him,  and  even  smite  him  so  that  he  should  not  hurt 
his  wife  again.  If  he  does  not  obey,  some  author- 
ities hold  that  he  may  be  compelled  to  divorce  her, 
after  being  warned  twice.  But  this  law  can  be  en- 
forced only  if  he  provoked  the  quarrels. 

12.  If  she  is  a  shrew,  and  curses  him,  or  slanders 
his  parents,  and  after  warning  by  her  husband  she 
does  not  take  heed — it  is  disputed  whether  she  may 
be  punished.  Some  hold  that  even  if  the  accusation 
is  true  she  may  not  be  struck. 

13.  If  it  is  uncertain  as  to  who  started  the  quar- 
rel, she  is  more  believed,  because  a  woman  is  of  a 
weaker  nature  and  would  not  be  apt  to  become  offen- 
sive. 

14.  Evidence  may  be  secured  from  neighbors.  If 
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it  is  proved  that  she  is  a  shrew — that  she  cursed  him, 
or  slandered  his  parents,  and  that  she  had  been 
warned  twice — he  may  secure  a  divorce  and  need  not 
return  to  her  the  amount  of  the  marriage  contract. 

15.  If  a  woman  departs  from  the  home  of  her  hus- 
band because  he  is  violent  and  he  has  smitten  her,  and 
she  contracts  debts  for  her  support,  he  must  pay 
them.  But,  if  a  woman  departs  from  the  home  of 
her  husband  of  her  own  accord,  he  is  not  responsible 
for  debts  contracted  by  her  for  her  support. 

16.  If  a  man  became  crippled ;  if  he  lost  a  hand,  a 
foot,  after  his  marriage,  and  his  wife  refuses  to  live 
with  him,  he  cannot  be  compelled  to  divorce  her 
(Ketuboth  77). 

17.  Some  hold  that  if  he  lost  both  hands,  or  his 
feet,  after  his  marriage,  and  his  wife  refuses  to  live 
with  him,  he  may  be  compelled  to  grant  her  a  divorce 
and  to  return  to  her  the  sum  of  the  marriage  con- 
tract (Tur;  Eoch). 

18.  If  a  man  is  subject  to  spells  of  insanity,  be- 
coming worse  every  day,  and  his  wife  claims  that 
she  fears  to  live  with  him  because  of  his  violence,  that 
she  only  married  him  because  she  was  poor,  and  be- 
cause her  father  advised  her  to  marry  him,  since  he 
could  not  provide  her  with  a  dowry,  he  cannot  be 
compelled  to  divorce  her  because  she  may  not  be 
telling  the  truth  (Tur). 
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19.  If  a  man  has  epileptic  spells,  and  there  is  no 
danger  in  cohabiting  with  him,  authorities  differ 
whether  he  can  be  compelled  to  divorce  his  wife. 
Some  hold  that  he  cannot  be  compelled  to  divorce  her, 
but  she  cannot  be  forced  to  stay  in  his  home. 

20.  If  there  is  danger  in  cohabiting  with  him,  he 
may  be  compelled  to  divorce  his  wife  and  to  return 
to  her  the  amount  of  the  marriage  contract. 

21.  If  a  man  wishes  to  go  away  for  a  long  journey 
without  the  consent  of  his  wife,  he  may  be  compelled 
to  divorce  her  and  he  must  return  the  amount  of  the 
marriage  contract.  But,  if  he  has  not  the  money,  he 
remains  in  her  debt. 

22.  If  danger  threatens  him  and  he  is  compelled 
to  run  away  from  the  city  or  he  is  committed  to 
prison,  he  may  be  forced  to  divorce  the  wife  and  to 
return  to  her  the  amount  of  the  marriage  contract 
(Ketuboth  77;  Tur). 

23.  If,  after  ten  years  of  married  life,  a  couple 
are  childless,  he  must  divorce  his  wife  and  return  to 
her  the  amount  of  the  marriage  contract;  but  she 
may  marry  again  (Yavamoth  64). 

24.  If,  after  being  married  to  a  second  man  ten 
years  she  is  still  childless,  he  may  be  compelled  to 
divorce  her ;  but  she  cannot  marry  a  third  time. 

25.  If,  at  a  time  during  this  period  he  was  absent 
from  home,  or  if  he  or  she  had  been  sick,  the  period 
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of  his  absence  or  the  period  of  his  or  her  sickness 
cannot  be  included  as  part  of  the  ten  years. 

26.  If  she  gave  birth  to  a  dead  child,  the  ten  years' 
period  begins  after  the  event. 

27.  If  she  gave  birth  three  times  to  d^ad  children, 
he  may  be  compelled  to  divorce  her;  but  she  may 
marry  another  man. 

28.  However,  if  she  marry  a  third  man  she  must 
be  divorced  and  cannot  receive  the  money  of  the  con- 
tract of  marriage  (L.  c.) 

29.  If  the  third  husband  was  aware  that  she  is 
childless  when  he  marries  her,  she  is  entitled  to  the 
money  of  the  contract  of  marriage  (L.  c.) 

30.  If  a  husband  claims  that  his  wife  gave  birth 
to  a  dead  child  during  a  period  of  ten  years,  and  she 
denies  it,  the  wife  must  be  believed. 

31.  If  the  husband  claims  that  his  wife  gave 
birth  to  two  dead  children,  and  she  claims  to  have 
given  birth  to  three  dead  children,  the  wife's  testi- 
mony is  accepted  as  true. 

32.  If  the  woman  marry  a  fourth  man,  and  she 
bears  children,  she  cannot  demand  the  money  of  the 
marriage  contract  from  the  third  one,  because  he  can 
say  that  she  has  improved  in  her  health  now,  and, 
therefore,  is  able  to  bear  children. 

33.  If  a  man  marries  a  woman  forbidden  to  him, 


THE  LAW  OF  DIVORCE 


527 


even  by  the  Eabbinical  enactment,  he  can  be  forced  to 
divorce  her  if  he  disobeys ;  the  Court  can  punish  him 
by  boycotting  him  in  business,  refusing  to  his  chil- 
dren the  right  to  circumcision,  and  he  cannot  receive 
burial  rites ;  and  they  can  impose  any  other  punish- 
ment that  they  may  find  necessary  to  force  him  to 
divorce  the  forbidden  woman  (Chapter  154). 

34.  If  a  husband  refuses  to  cohabit  with  his  wife, 
he  can  be  excommunicated  until  he  is  repentant 
(L.  c.) 

35.  If  an  unmarried  man  cohabits  with  an  un- 
married woman,  it  is  preferable  that  he  marry  her, 
although  he  cannot  be  forced  to  do  so,  except,  how- 
ever, if  he  promise  to  marry  her,  in  which  event  he 
must  fulfill  his  promise  (Chapter  177). 

36.  If  two  men  cohabit  with  the  unmarried  woman, 
the  first  being  married  and  the  other  unmarried,  it  is 
preferable  that  the  unmarried  man  marry  the  woman 
(B.  K.  33). 

37.  A  harlot  was  promised  from  her  visitor  com- 
pensation.  She  can  demand  it  if  he  admitted  and  if  # 
he  confesses  it ;  he  must  take  an  oath  to  prove  his  in-  : 
nocence  (B.  M.  91a). 

38.  If  a  man  induces  a  harlot  to  cohabit  with  him 
upon  his  promise  of  marriage,  he  is  compelled  to 
marry  her,  if  he  admits  his  promise.  If  he  denies 
such  promise  he  must  take  an  oath. 
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39.  If  she  becomes  pregnant  as  a  result  of  such 
cohabitation,  and  she  demands  support  for  the  child, 
her  claim  is  not  tenable  during  pregnancy.  However, 
when  the  child  is  born  and  the  visitor  admits  that  it 
is  his  child,  he  is  liable  to  support  (see  Jewish  Code 
70-71). 

40.  If  he  denies  it,  he  must  take  an  oath,  if  the 
Court  find  some  facts  that  can  be  believed  (Chapter 
177). 


As  silk,  which  is  dear  to  those  who  are  accustomed 
to  wear  it  (Schabos  10),  so  is  education  to  the  learned. 
This  precept,  as  followed  by  the  undersigned  sub- 
scribers and  many  others,  has  made  possible  the  edi- 
tion, and  in  the  name  of  the  Holy  authorities  I  ex- 
press deeply  my  grattiude  to  all  whose  names  are  here 
appended,  as  well  as  those  who  are  not  mentioned 
here,  but  who  deserve  the  same  gratitude. 


Adler,  E.  A. 
Alexander,  A. 
Alexander,  M. 
Aronson,  L. 
American  News 
Allen,  Isaac 
Abrahamson,  S. 
Aronstam,  M. 
Alexander,  M. 
Abelson,  P. 
Aussmaver 
Alterman,  L.  B. 
Aaronson,  V.  S.  D. 
Aronstein,  E. 
Adelstein,  H. 
Baff,  Harry 
Brandeis,  Hon.  L.  D. 
Bancroft  &  Whitney,  San 

Francisco 
Barlin,  Rev.  M. 
Brown,  J.  W. 
Bernstein,  J. 
Baruch,  N. 


Barondess,  E. 
Barondess  &  Chaityn 
Beeber,  D.  L. 
Beck,  Harry  M.,  Liberty, 

N.  Y. 
Bennett,  William  S. 
Berinstein,  J.  A. 
Bakst,  Joseph,  M.  D. 
Brentanos 
Bergman,  Eobert  E. 
Brand,  J. 
Blumthal,  Barnet 
Blitzer,  David 
Congregation  Beth  Mord- 

chi,  Perth  Amboy,  N.  J. 
Conklin,  William  R. 
Cappbel,  L. 
Cornell  University 
Cantor,  Rev.  Samuel 
Campner,    Mayer,  New 

Haven,  Conn. 
Cohn,  Adolph 
Cohn,  Joseph 


Cratitor,  Abraham 
Chorush,  Wm.  H. 
Chain,  Maurice 
Cohn,  Jacob 
Cohen,  Havard 
Congregation  Sinai,  Los 

Angeles,  Cal. 
Cognregation  B'nai  Israel 

Kalwarier 
Cohn,  M. 

Cordozo,  Hon.  Benj. 
Calder,  Hon.  "William  M. 
City  College 
Columbia  University 
Drachman,  Rabbi  Bernard 
Davidson,    Israel,  Prof. 

Jewish  Theological 

Seminary 
Davis  &  Davis 
Dougelas,  Rev. 
Dorfman,  Louis 
Delehanty,  Hon.  Francis  B. 
Donnelly,  Hon.  Thomas  F. 
Eno,  M. 
Edelman,  E. 
Edelson,  Rev.  J. 
Elkus,  Gleason 
Esterson,  Rabbi  I.  J. 
Epstein 

Friedlander,  Israel,  Prof. 

Jewish  Theological 

Seminary 
Ford,  Hon.  John 
Freeman,  Jacob 


Freedlander,  Samson 

Fiske,  Mayor  of  Mt.  Ver- 
non 

Fromberg,  H. 

Fredlander,  Harry 

Frisener,  A.  H. 

Firestone,  Charles 

Fleischman,  Dr.  Henry 

Fredman,  W. 

Franklin,  Max 

Fordham  Law  Library 
School 

Frackman,  Mark 

Felshim,  Rev.  Uri 

Fine,  Samuel 

Friedberg,  Rev.  S. 

Friedman,  E. 

Greenbaum,  Hon.  Samuel 

Goldstein,  Rev.  Herbert 

Goodman,  H. 

Greenberg,  Abraham 

Goldstein,  Barnett  H. 

Ginsberg,  Louis,  Prof. 
Jewish  Theological 
Seminary 

Goetz,  Isidor 

Golding,  Joseph 

Goodman,  A. 

Golding,  Samuel 

Goldtsein  &  Goldtsein 

Greenberger,  M. 

Glekstein,  Meyer 

Goldin,  Hyman 

Goldberg,  Leo,  M.  D. 


Goldbraben,  Nathan  R. 
Hilman,  Rev. 
Hughes,  Hon.  C.  E. 
Hebrew    Union  College 

(Cincinnati,  0.) 
Hurwitz,  M. 
Hockstein,  Louis 
Hurwitz,  Solomon 
Hymanson,  Rabbi  Moses 
Hecht,  H. 
Harris,  Chas.  B. 
Huner,  Leon 
Harvard  Law  Library 
Hurwitz,  Chas. 
Helfand,  Marcus 
Humphrey,  Hon.  Bert  T. 
Hebrew  Standard,  Dr.  Sol- 

mon 
Hines,  James  D. 
Holchmann, 
Hirsh,  Sidney  V. 
Iselin,  William 
Isenberg,  L. 
Jaffas,  Ad. 
Jaffe,  Marcus  E. 
Jacobson,  J.  H. 
Jacobs,  B. 

J ewish  Publication  Society 
of  America 

Jewish  Theological  Sem- 
inary 

Jablow,  M. 

Kadushin,  H. 

Kadushin,  Barnet 


Kahan,  Samuel 
Kaplan  Baking  Co. 
Kowar,  Dr.  Chas. 
Kuper,  Theodore 
Klein,  Joseph  S. 
Klein,  Jacob 
Klein,  Rabbi  Dr.  P. 
Kapner,  Rev.  Dr.  Sodek 
London,  L. 
Leidner,  D.  H. 
Lewin,  Morris  W. 
Law  Journal 

Law  Library,  Bronx  Coun- 

ty 

Levy,  Barnett 
Levy,  D. 
Lerner,  H. 
Levy,  Hon.  Aaron  J. 
Levy,  A.  W. 
Lochman,  Judge 
Lippman,  Max 
Lawrence  &  Harkavy 
Lurie,  Philip 
Lohr,  Ernest  F. 
Lunitz,  Jacob 
Library  of  New  Rochelle 
Levy,  Abraham 
Library,  Jewish  Theolog- 
ical Seminary 
Lazarus,  M. 
London,  Meyer 
Law  Institute 
Library,  Butte,  Mont. 
Levenson  &  Shapiro 


Library,  60  Wall  Street 

Marshall,  Louis 

Magnus,  Rev.  Dr.  L. 

Malkan,  Henry 

Moss,  Marcus  &  Wells 

Mehl,  Emanuel 

Miller,  Moses,  Portchester 

Mitchell,  N.  M. 

McCormack  Theological 
Seminary  (Chicago,  111.) 

Mithertz,  John 

Marcuson  Bros. 

Morgan  College  (Balti- 
more, Md.) 

Meyer,  Samuel 

Markowitz,  D. 

Marks  &  Marks 

Manheim,  Louis 
Manischewitz  &  Co. 
Montefiore  Synagogue 
Markewitch,  Samuel 
Natalson,  Nathan 
Nodler,  Wolf 
N.  Y.  Law  School 
N.  Y.  Public  Library 
O'Leary,  Hon.  Dennis 
Plotz,  Isaac,  M.  D. 
Poplinger,  J.  (Montreal, 

Canada) 
Popkin,  Peyzer 
Philips  &  Philips 
Peter,  Albeck  Peterson 
Platzek,  Hon.  M.  Warley 
Piatt,  Hon.  William  P. 


Princeton  University 
Pennsylvania  College 
Public  Administrator  of 
Bronx 

Philip,  Mahoney  &  Wag- 
ner 

Pearlman,  H. 
Rosenblatt,  Rev.  Cantor, 

Joseph 
Rosenberg,  Louis 
Rosenberg,  Ely 
Rosenthal,  Dr.  M. 
Rosalsky,  Hon.  Otto  J. 
Rabinowitz,  Rev.  S. 
Richard,  Jacob 
Richman,  Jacob 
Rabinowitz,  Samuel 
Rosansky  &  Goldberg 
Rogers  &  Rogers 
Rochinsky,  L. 
Rochester  Theological 

Seminary 
Robinson,  Thomas  R. 
Roosevelt,  Hon.  Theodore 
Rotham,  Ch. 
Root,  Hon.  Elihu 
Reiss  &  Reiss 
Rosensweig,  Louis 
R.  H.  Macy  &  Co. 
Sacs,  Rabbi 

Snitkin,  Hon.  Leonard  A. 
Simon  &  Weinstein 
State  Library  (Topeka, 
Kans.) 


Straus,  Dr.  Isaac 

State  Library  (Lincoln, 
Neb.) 

Stover,  Edward 

Sosin,  L.  (Perth  Amboy) 

Straus,  Hon.  Oscar 

Sterman,  Eev.  M. 

Spivak,  C.  D.,  M.  D. 

Seabury,  Hon.  Samuel  J. 

Strizver,  Herman 

Schnitman,  Judge 

Schnur,  Baruch 

Simon,  A. 

Stokman,  Dr. 

Stone,  H.,  Dean  of  the  Co- 
lumbia Law  School 

Sacks  &  Kugel 

Slonik,  S. 

Surrogates '    Court  of 
Brooklyn 

Schultz,  Joseph 

Surrogate's  Court  of  Ja- 
maica, N.  Y. 


Surrogate's  Court  of  the 
Bronx 

Solomon,  Rev.  Dr.  E.  L. 
Surrogate's    Court  of 

Newark 
Silverman,  H. 
Strassburger,  Hon.  S. 
Shulman,  Edward 
Schiff,  Jacob 
Straus,  Abraham 
Tennant,  Hon.  Mark 
Tailor,  Benj. 
Tierney,  Hon.  John  M. 
Tulin  &  Dunham 
Vanderbilt,  W.  K. 
Weil,  Clarence  A. 
Whitman,  Hon.  Charles  S. 
Wanamaker,  John 
Weil,  L.  V. 
Wasservogel,  Isador 
Wald,  J. 
Yale  Law  School 
Zinsler,  Rev.  Dr.  Leopold 


I  have  examined  the  proposed  work  of  Rabbi 
Kadushin  and  am  glad  that  a  proper  presentation  is 
at  last  made  to  place  Jewish  Law  within  the  reach 
of  students  unacquainted  with  the  original  sources. 

Rabbi  Kadushin  deserves  encouragement  and  I  am 
sure  will  receive  it. 

(Signed)  A.  Pereira  Mendes, 
Rabbi  of  Congregation  Scharis- 
Israel. 


This  edition  for  sale  by  all  book-dealers  in 
the  United  States  and  foreign  countries. 
Price  $2.50  per  copy. 


cti  Oi 


University  of  Toronto 
Library 


o. 
d 


N1  q 

CO  03 

n 

u 

© 

3 


CO! 
•Hi 

0\ 


°; 
Q)i 

OI 
Oj 

^1 
DO; 
•H 

I?! 
0)1 


to 


CO 

-p 
ft 


DO  NOT 

REMOVE 

THE 

CARD 

FROM 

THIS 

POCKET 


Acme  Library  Card  Pocket 
Under  Pat.  "Ref.  Index  File" 
Made  by  LIBRARY  BUREAU 


